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| nt roducti on
Sachem Qual ity of Life Organization ("SQ") respectfully
submits this nmenorandum of |aw in support of its nbtion pursuant
to Rule 12(b)(6) of the Federal Rules of Civil Procedure to
di smss the conplaint, on the ground that it fails to state a

clai mon which relief can be granted.

The Conplaint, a putative class action, seeks to hold SQ, a
non-profit corporation dedicated to opposing illegal immgration,
liable along with six other organizations for a violent attack
all egedly conmtted against the plaintiffs, two Mexican day
| aborers, by two individuals, defendants Slavin and Wagner. It
al so seeks to hold all the defendants, including SQ., liable for
an i ndeterm nate nunber of unspecified acts of violence and
al | egedly ongoi ng conspiraci es against the entire class of
Mexi can or Latino day |aborers. Wiy SQL is naned in the
Complaint is a nmystery, since the plaintiffs do not allege that

any nmenber or officer of SQ participated in any attacks.

Instead, the plaintiffs seek to hold SQ |iable based on
their conclusory allegation that SQ and the other organizations
sonmehow conspired with Slavin and Wagner to attack the
plaintiffs. But the plaintiffs provide no additional allegations
to explain why they believe any conspiracy existed, or why they

think SQL is part of any such conspiracy. The only allegation



focusing on SQL in particular is the claimthat it engages in
anti-immgrant rhetoric, speech which is protected by the First
Amendnent. I n short, the Conplaint's conspiracy allegations are
so conclusory that they fail to provide SQL with an adequate
statenent of the claimfor relief against it.

SQ vehenently denies that it has ever advocated viol ence,
white supremacy or any racist doctrine, nmuch | ess conspired to
attack the plaintiffs, and rejects any insinuation in the
conpl aint that seeking to uphold Anerica' s immgration |aws and
saf eguard our country's borders is in any way "racist.” But even
if the Conplaint's unflattering portrait of SQ.'s purpose were
true, the Conplaint would nevertheless fail to state a claim

agai nst SQ., since the only specific actions the plaintiffs

accuse SQL of taking are protected by the First Anendnent.



Legal Standard

In evaluating a notion to dismss for failure to state a
claim a court nust decide whether the facts alleged, if true,
woul d entitle the plaintiff to some formof |egal renedy agai nst
the defendant. Conley v. G bson, 355 U S. 41, 45-46 (1957).
"[Clonclusory allegations or |egal conclusions nasqueradi ng as
factual conclusions will not suffice to prevent a notion to
dismss." 2 More's Federal Practice 8 12.34[1][b] (3d ed.
2001), quoting Canpbell v. San Antonio, 43 F.3d 973, 975 (5th
Cr. 1995); accord Hirsch v. Arthur Anderson & Co., 72 F.3d 1085,
1092 (2d Cir. 1995)("conclusory allegations of the |egal status
of the defendants' acts need not be accepted as true for the
pur poses of ruling on a notion to dismss"). The court need not
"swal l ow the plaintiff's invective hook, |line, and sinker; bald
assertions [and] unsupportable conclusions . . . need not be

credited."” Aulson v. Blanchard, 83 F.3d 1, 3 (1st Cr. 1996).

Ar gunent

THE COVPLAI NT FAILS TO STATE A CLAI M AGAI NST SQL
Plaintiffs Perez and Escamilla allege that they were
assaul ted on Septenber 17, 2000 in Farmngville by two nen,
Sl avin and Wagner, who had hired themto work as day | aborers.
The Conpl ai nt does not allege that either Slavin or Wagner

mentioned SQL in the course of the attack. Nor does it even



all ege that Slavin or Wagner were nenbers of SQ or attended any
of its nmeetings -- facts that would, in any event, be
insufficient to hold SQ. liable, in light of the First
Amendnent . *

I nstead, the allegations of the Conplaint fall into two
categories: a repetitious, and conclusory, allegation of
conspiracy, see Conplaint, Y 78-80, 84, 118; see also id., 11 2,
71 (all eging defendant organi zations provi ded unspecified
assistance to Slavin and Wagner), and allegations that SQ's
speech sonmehow enbol dened or encouraged Slavin and Wagner to
attack the plaintiffs, see Conplaint, 1 12, 20, 70, 72. Neither

states a claimfor relief.

THE ALLEGATI ONS OF CONSPI RACY ARE TOO CONCLUSORY

Al t hough the Conpl aint repeatedly all eges a conspiracy
against the plaintiffs -- as well as an indeterm nate nunber of
unspeci fied acts of violence and ongoi ng conspiraci es agai nst the

entire class of Mexican or Latino day |aborers to which they

: Barnes Foundation v. Tp. of Lower Merion, 242 F.3d 151, 163
(3d Cir. 2001)(rejecting allegations of discrimnatory conspiracy
because "the First Anendnment requires nore than evidence of
association to inpose liability for conspiracy and, in fact,
prohibits liability on that basis alone"), citing NAACP v.

d ai borne Hardware Co., 458 U. S. 886, 918-19 (1982). See also

El f brandt v. Russell, 384 U S. 11, 17 (1966) (rejecting "doctrine
of "guilt by association'"); Gbson v. Florida Legislative

| nvestigating Coom, 372 U.S. 539 (1963) (First Anendnent barred
i nvestigation of NAACP based on nenbers' subversive connections).



belong -- it fails to adequately plead a conspiracy claim for
two reasons. First, it does not provide the time or place of any
agreenent to enter into a conspiracy, or allege even a single
stat enent suggesting the existence of any such conspiracy.

Second, it does not list any SQL officers (or even nenbers) who
all egedly participated in any conspiracy. Thus, it never places

SQ on notice of any m sconduct by it constituting a conspiracy.



The Conpl ai nt contains four conspiracy allegations, three of
whi ch repeat a conclusory allegation of conspiracy against the
two plaintiffs,2 and one of which conclusorily alleges multiple
wrongful acts and conspiracies against the entire class of Latino
day | aborers.® (Presumably based on these concl usions, the

Conmpl ai nt al so all eges that the defendants knew of the conspiracy

2 These al |l egations of conspiracy are as foll ows:

(1) "The Actions of the Defendants POSSE COM TATUS,
SHERI FF' S POSSE COM TATUS, AMERI CAN PATROL, THE CREATIVITY
MOVEMENT, NATI ONAL ALLI ANCE, SACHEM QUALITY OF LIFE, INC., WORLD
CHURCH OF THE CREATOR, CHRI STOPHER SLAVI N, and RYAN WAGNER i n
conspiring . . . for the purpose of depriving the Plaintiffs of
t he equal protection of the |aws, and of equal privileges and
i mmunities under the |laws, and of equal privileges and immunities
under the laws, were in violation of 42 U S.C. 8§ 1985(3)."

Conmpl aint, 9§ 78.

(2) "The defendants did enter into a conspiracy in violation
of 42 U S.C. 8§ 1985 for the purpose of either directly or
indirectly depriving the nenbers of the class which plaintiffs
represent of their constitutional rights under the First,
Thirteenth, and Fourteenth Amendments to the U S. Constitution,
and of their statutory rights under 42 U.S.C. § 1981 and § 1985
because of the race or color of the nenmbers of said class.”
Complaint, f 79.

(3) "The said conspiracy of the said [ ], which was entered
into for the purposes of intimdating and creating a climte of
fear within the Mexican/ Chicano and Latino Comunities of the
state of New York, and the aforenentioned overt acts in
furtherance of said conspiracy, deprived plaintiffs and the class
whi ch they represent of [various rights under the Constitution
and civil rights law." Conplaint, § 80.

3 See Conplaint, § 118 ("Upon information and belief,

Def endant s have engaged in a continuing pattern and practice of
unjustifiably harassing, humliating, assaulting, battering, and
ot her acts and conspiracies calculated to deprive the

Mexi can/ Chi cano Day Laborers and/or Latino Day Laborers simlarly
situated of their rights as secured by the First, Thirteenth and
Fourteenth Anendnents and by 42 U . S.C. 88 1981, 1985 and 1986,
and by the Constitution and | aws of the State of New York, and
will continue to do so unless restrained by this Court.")



against the plaintiffs and failed to stop it).+« None of the
conspiracy allegations contains so nmuch as a single supporting
detail as to how SQ. in particular participated or entered into
any conspiracy. Although plaintiffs have all eged conspiracies to
violate a vast array of laws, the only interaction with Slavin
and Wagner alleged in the conplaint is the boilerplate allegation
that the defendant organi zations collectively provided
unspecified "material and ideol ogical" assistance to Wagner and
Slavin.s But plaintiffs have not set forth a single factual

all egation to support these sweeping conclusions. This is

4 See Conplaint, § 84 ("That defendants POSSE COM TATUS
SHERI FF' S POSSE COM TATUS, AMERI CAN PATROL, THE CREATIVITY
MOVEMENT, NATI ONAL ALLI ANCE, SACHEM QUALITY OF LIFE, INC., WORLD
CHURCH OF THE CREATOR, CHRI STOPHER SLAVI N, and RYAN WAGNER havi ng
know edge of the aforenentioned conspiracy to commt the

af orenenti oned wong acts and knowi ng that said acts were about
to be conmtted, and having power to prevent or help prevent the
comm ssion of sane, neglected or refused to do so, and therefore
are liable to plaintiffs under 42 U S.C. § 1986 for all danage
whi ch sai d def endants by reasonabl e diligence could have
prevented.")

5 Complaint, § 2 ("Upon information and belief, a nunber of
associ ations, groups, and organi zati ons both incorporated and

uni ncor por at ed, have provided a support network and have ai ded,
and upon information and belief continue to aid, Defendants

[ Slavin and Wagner] in the violation of Plaintiffs' rights.

These associ ations, groups, and organi zations include, but are
not limted to, defendants POSSE COM TATUS, SHERI FF' S POSSE

COM TATUS, AMERI CAN PATROL, CREATI VI TY MOVEMENT, NATI ONAL

ALLI ANCE, SACHEM QUALITY OF LIFE, INC., and WORLD CHURCH OF THE
CREATOR. These associ ations, groups, and organi zations, all of
whi ch pronote hatred and intol erance against i mmgrants and day

| aborers, upon information and belief, provided DEFENDANTS SLAVI N
and WAGNER wi t h support and assi stance, both material and

i deol ogical"); see also Complaint, § 71 ("SLAVIN and WAGNER act ed
wi th the support of SHERI FF' S POSSE COM TATUS, AMERI CAN

PATROL, CREATI VI TY MOVEMENT, NATI ONAL ALLI ANCE, SACHEM QUALITY OF
LIFE, INC., and WORLD CHURCH OF THE CREATCR').



insufficient to survive a notion to dism ss.

A "conclusory allegation of conspiracy warrants sunmary
di smi ssal of [the] conplaint under either Fed. R GCv. P.
12(b)(6) or Fed. R Civ. P. 56." San Filippo v. US. Trust Co.,
737 F.2d 246, 256 (2d Cr. 1984). "[Clonplaints containing only
“conclusory,' “vague,' or "general allegations' of a conspiracy
to deprive a person of constitutional rights will be dism ssed.”
Gstrer v. Aronwal d, 567 F.2d 551, 553 (2d Cir. 1977); Jenrura V.
Public Service Commi ssion, 961 F. Supp. 406, 413 (N.D.N. Y. 1997).
Accord X-Men, Inc. v. Pataki, 196 F.3d 56, 70-71 (2d Cr. 1999);
Sal ahuddi n v. Cuonp, 861 F.2d 40, 43 (2d Cr. 1988); Angola v.
Civiletti, 666 F.2d 1, 4 (2d G r. 1981). Conclusory allegations
of conspiracy do not satisfy even the |iberal pleading standards
of Rule 8, Ryan v. Mary |nmacul ate Queen Center, 188 F.3d 857,
860 (7th Cr. 1999); Jenrura, 961 F. Supp. at 413; Mann v.
Meachem 929 F. Supp. 622, 635 (N.D.N. Y. 1996); Ray v. General

Mbt ors Acceptance Corp., 1995 U S. Dist. LEXIS 21467, *24 n. 16



(E.D.N.Y. March 27, 1995), nuch less the heightened pl eading
standard that applies in cases involving speech.s

Simlarly, a conclusory assertion that a particul ar
defendant materially assisted other defendants, or aided and
abetted them does not state a clai magainst that defendant.
Solieri v. Ferrovie Dello Stato SPA, 1998 U S. Dist. LEXIS 11201,
*3 (S.D.N Y. July 23, 1998)("conclusory allegation that
[ def endant] ai ded and abetted" discrimnation dismssed under

Rule 12(b)(6)); In re Santa Fe Pacific Corp. Shareholder Litig.,

6 A hei ghtened pl eadi ng requirenment applies to clains based in
whol e or in part on speech. Franchise Realty Interstate Corp. V.
San Francisco Local Joint Executive Board, 542 F.2d 1076, 1082-83

(9th Cir. 1976)("in any case . . . where a plaintiff seeks

damages . . . for conduct which is prina facie protected by the
First Anmendnent, the danger that the nere pendency of the action
will chill the exercise of First Amendnent rights requires nore

specific allegations [in the conplaint] than woul d ot herw se be
requi red" under Rule 12(b)(6)), cert. denied, 430 U S. 940
(1977); accord Hydro-Tech Corp. v. Sundstrand Corp., 673 F.2d
1171, 1177 n.8 (10th Cr. 1982); Boone v. Redevel opnent
Authority, 841 F.2d 886, 894 (9th Cr. 1988)("conclusory

all egations are insufficient to strip [defendants' actions] of

[ First Amendnent] protection. . .Although we may be nore generous
in reviewi ng conplaints in other contexts, our responsibilities
under the first amendnent in a case |like this one require us to
demand that a plaintiff's allegations be nade with specificity");
Falwell v. Penthouse Int'l, 521 F. Supp. 1204, 1209 (WD. Va.
1981) ("general allegation" of conspiracy was insufficient, since
pl eadi ng requirenents "nmust be rigorously observed when possible
restriction of First Amendnment activities is at stake").



669 A .2d 59, 72 (Del. 1995)(dism ssing claimunder Rule 12(b)(6)

standards where plaintiffs conclusorily alleged that "[defendant]

had knowl edge of the Individual Defendants' fiduciary duties and

knowi ngly and substantially participated and assisted in the

| ndi vi dual Defendants' breaches of fiduciary duty, and therefore,

ai ded and abetted such breaches")(relying on state | aw

i ncorporating Rule 12(b)(6)).

To pl ead conspiracy, plaintiffs nust "specify in detail the

factual basis necessary to enable [the defendants] intelligently

to prepare their defense." GOstrer v. Aronwald, 567 F.2d 551, 553

(2d Cr. 1977). That includes "specific instances of m sconduct”

showi ng a "nexus" between the particul ar defendant and the

conspiracy." Id.

Among the facts required in order to provide mniml notice

of the wongful conduct alleged are the time and place of the

al l eged agreenent to enter into the conspiracy. Sal ahuddin v.

Cuonp, 861 F.2d 40, 43 (2d Cr. 1988)(to survive notion to

10



dismss, plaintiff should provide "details of tinme and place and
the alleged effect of the conspiracy")(citing More's Federal
Practice); Dwares v. City of New York, 985 F.2d 94, 100 (2d G
1993) (sanme); Turley v Hall's Mtor Transit Co., 296 F. Supp.
1183, 1187 (M D. Pa. 1969)(sane); see Ryan v. Mary | nmmacul ate
Queen Center, 188 F.3d 857, 860 (7th Cr. 1999)(should all ege
"when [the] agreenment between [the conspirators] was forned, what
its terns were . . . [and] what [the particular defendant’'s] role
was" under the agreenent). Moreover, when a corporation is
accused of conspiracy, plaintiffs should state which of its
of ficers or agents engaged in the conspiracy, since a corporation
can act only through such persons. Savage v. Western Union Tel.
Co., 32 S.E. 2d 785, 788-89, 198 Ga. 728, 734-35 (Ga. 1945).
Plaintiffs have not done any of these things. Plaintiffs
have not specified any tines or places at which the conspiracy to
attack the plaintiffs was allegedly fornmed, nmuch | ess given any

details as to how SQL in particular cane to be involved in the

11



al | eged conspiracy. They have never alleged that any officers or
agents of SQ -- or even any of its nenbers -- so nuch as net
with Slavin and Wagner, nuch less alleged facts supporting the
conclusion that SQ. reached any kind of agreenent with themto
harmthe plaintiffs. Nor have they described what kind of

assistance SQL in particular provided Slavin and Wagner.

Mor eover, they have not provided any allegations to support
their sweeping allegation that the defendants have entered into
mul ti pl e, ongoi ng conspiracies against the entire class of
Mexi can or Latino day |aborers. This extraordinarily broad
allegation is nade in a single, conclusory sentence all eging that
t he defendants, including SQ, "have engaged in a continuing
pattern and practice of unjustifiably harassing, humliating,
assaulting, battering, and other conspiracies calculated to
deprive Mexi can/ Chi cano Day Laborers and/or Latino Day Laborers
simlarly situated of their rights.” Conplaint, § 118. Not a
single one of these alleged acts of violence is described. Nor
does the Conplaint hint at the nunmber, location, or time of the
al | eged conspiracies, or why the plaintiffs believe that such
conspiracies exist, or why they believe SQL is involved in any

such conspiracy.

12



Thus, they have not conplied wth the requirenment of GOstrer

v. Aronwal d, 567 F.2d 551, 553 (2d G r. 1977), that they plead

al l egations sufficient to denonstrate a "nexus" between each

def endant and the conspiracy. |In Gstrer, the plaintiff alleged

that the defendants, state and federal prosecutors investigating

violations of the tax |laws, had conspired to harass himthrough a

| ong pattern of public defamation, duplicative subpoenas, and

interference with the operation of his business. The Second

Circuit nevertheless affirmed the dism ssal of his conspiracy

cl ai ms, because the plaintiff's allegations were collectively

agai nst the defendants as a whole, not the federal prosecutors in

particular, and the only connection between them and the

harassnment was the plaintiff's general allegation that the

def endants, including but not limted to the federal prosecutors,

had col |l ectively conspired to harass him The conspiracy

al | egation was i nperm ssibly conclusory because it "fail[ed] to

show any nexus between the pattern of harassnent allegedly

13



inflicted upon [plaintiff] and the acts of the [federal

prosecutors]. At best there is a vague claimthat [the federal

prosecutors] are linked to a broad conspiracy, involving other

federal and state agencies, designed to destroy his business

unl ess he cooperates with the Governnent." |d. at 553.

In short, a general conspiracy allegation against a

def endant does not suffice to subject it to liability for acts

pursuant to the alleged conspiracy. This case is even weaker

than Ostrer, since the plaintiff in Ostrer at |east alleged that

t he appel |l ees were anong the defendants who actually inflicted

his injuries, whereas plaintiffs in this case nerely allege that

SQ. conspired against them not that it actually participated in

t he attack.

Simlarly, the Conplaint's conspiracy allegations are even

nore conclusory than the one dismssed in San Filippo v. U S.

Trust Co., 737 F.2d 246, 256 (2d Cr. 1984). San Filippo shows

t hat pl eadi ng conspiracy requires allegations show ng that a

14



conspiracy in fact existed, not just speculation or the

hypot heti cal possibility of a conspiracy. San Filippo dism ssed

a conspiracy cl ai magai nst bank officers who were sued for

all egedly conspiring with prosecutors to deprive the plaintiff of

his civil rights by falsely testifying to the grand jury and

wi t hhol di ng excul patory evidence. The plaintiff provided nore

detai|l about the conspiracy than the conplaint in this case,

all eging that the conspiracy was forned at specific neetings

bet ween the prosecutors and the bank officers, and providing

times and places. The Second Circuit neverthel ess found that

"plaintiff [had not] alleged one shred of evidence in support of

his conclusory assertion of conspiracy,"” since the neetings he

all eged could just as easily have involved legitimate activities,

such as gathering evidence. |d. at 256. See al so Tonkovich v.

Kansas Bd. of Regents, 159 F.3d 504, 533 (10th G

1998)(simlar; ""a plaintiff nmust allege specific facts show ng

an agreenent and concerted action anongst the defendants'").

15



The Conpl aint's conspiracy allegations are not nade any | ess

conclusory by virtue of its allegation that the organizational

def endants shared Sl avin and Wagner's white suprenaci st ideol ogy.

Conspiracy is not denonstrated by the nere fact that the

def endant has an ideological affinity with other defendants, or

even that it advocated the injury of which the plaintiff

conplains, as X-Men, Inc. v. Pataki, 196 F.3d 56, 71 (2d Gr.

1999) denonstr at es.

X-Men di smissed a claimagainst two | egislators alleging

that they conspired with the operators of a | owincone housing

conplex in Brooklyn to prevent the renewal of the contract of a

security firmbecause of the religious affiliation of its owners

(viz., its affiliation with the Nation of Islam. Based on the

firms religious affiliation, the two | egislators condemed the

firmat public neetings, wote to state and federal agencies

asking that they investigate it, and advocated that its contract

be term nated, after which the operators of the conplex in fact

16



termnated the firnls contract. |d. at 61-62, 68. Nevert hel ess,

the Second Circuit rejected the allegation of conspiracy agai nst

the legislators. "The only concrete acts ascribed to [the

| egi sl ators] are attendi ng neetings, making statenents, and

witing letters" that urged that the firmnot be retained. |d.

at 71. These alleged acts were insufficient support for the

general allegation that they conspired with the operators of the

conplex to termnate the contract, or that they actually

participated in the ultimate decision to term nate the contract.

ld. Thus, even if plaintiffs were correct that SQ shared

Slavin and Wagner's ideol ogy, or approved of their acts, that

woul d not be enough to support the plaintiffs' allegation of

conspiracy agai nst SQL under X-Men. See al so Barnes Foundation

v. Tp. of Lower Merion, 242 F.3d 151, 164-65 (3d Cr. 2001)(fact

t hat one opponent of reopening a bl ack-owned art gallery was

apparently notivated by racismdid not show that the other

opponents of the gallery were conspiring with hin); Rodgers v.

17



Li ncoln Towi ng Service, Inc., 771 F.2d 194, 201 (7th Gr

1985) (conspi racy not shown by fact that arresting officer was
friend of individuals who allegedly conspired to have plaintiff
falsely arrested); Slotnick v. Garfinkle, 632 F.2d 163, 165 (1st
Cir. 1980)(allegation that attorneys, court clerk, and hospital
superi nt endant each engaged in acts of m sconduct in confining

plaintiff to mental hospital did not show conspiracy).

18



I'1. THE REMAI NI NG ALLEGATI ONS DEAL W TH PROTECTED SPEECH

The Plaintiffs' remaining allegations against SQ allege
that it engaged in anti-immgrant rhetoric and "i deol ogi es" that
Sl avin and WAgner were "subjected to" and that Slavin and Wagner
thus felt "encouraged" to attack the plaintiffs.” (The Conpl aint
does not state who "subjected” Slavin and Wagner to SQ's
opinions). It also asserts that SQ. "perpetuated unl awf ul
di scrimnatory acts and abuse" which served as a "catal yst" for
Sl avin and Wagner. Conplaint, f 20. These acts are not
identified in the Conplaint. Plainly, vague references to
"unl awful discrimnatory acts"” are insufficient to neet even the
| oose standards of Rule 8 of the Federal Rules. Martin v. New
York State Dep't of Mental Hygiene, 588 F.2d 371, 372 (2d G

1978) .

7 The all egations consist of the foll ow ng:

(1) "defendants POSSE COM TATUS, SHERI FF' S POSSE COM TATUS,
AVERI CAN PATROL, CREATI VI TY MOVEMENT, NATI ONAL ALLI ANCE, SACHEM
QUALITY OF LIFE, INC., and WORLD CHURCH CF THE
CREATOR. . .pronpte hatred and intol erance agai nst inmgrants and
day | aborers.” Conmplaint, § 2.

(2) "the SACHEM QUALITY OF LIFE, INC. (hereinafter "Sachem
Quality of Life") is an incorporated association conposed of

19



The specific references to speech against inmgration
identify only speech that is protected, even if |listeners react
i nappropriately to it. Al though the Conplaint provides no
expl anation or specifics about how SQL's rhetoric could have |ed
to the attacks on the plaintiffs, it would not matter if it did.
Even if plaintiffs could showthat SQ.'s rhetoric sonmehow
inspired the attacks, their attenpt to hold SQ |iable based on
its speech against illegal immgration would still violate well -

established First Amendnent principles.

Speech does not lose its First Anendnent protection nerely

because ot hers engage in violence or illegal conduct after being
(..continued)

whi te persons which advocates hatred and intol erance agai nst
immgrants, and in particular, day |aborers. Said organization
is closely linked with AMERI CAN PATROL, another defendant to this
action. The association also works closely with other

organi zati ons whi ch advocate white suprenmacy and intol erance
agai nst various mnorities and religions. Anong other things,
SACHEM QUALITY OF LIFE refers to the presence of day | aborers on
Long Island as an “invasion' and advocates the belief that
immgration is part of a Mexican governnental plot to annex
United States territories.” Conplaint, | 12.

(3) "defendants Slavin and Wagner were subjected to and
adopt ed the influences and i deol ogi es of POSSE COM TATUS,
SHERI FF' S POSSE COM TATUS, AMERI CAN PATRCL, THE CREATIVITY
MOVEMENT, NATI ONAL ALLI ANCE, SACHEM QUALI TY OF LIFE, INC., and
WORLD CHURCH OF THE CREATOR. Through and by this influence,

i ndi vi dual defendants were encouraged and felt enpowered to
performthe acts of violence against plaintiffs.” Conplaint,
20.

(4) "The | NDI VI DUAL DEFENDANTS and ORGANI ZATI ONS, [WORDS
OM TTED FROM COVPLAI NT] which transformtheir rhetoric into
violative and illegal, violent, and crimnal actions not
protected by the 1st Anendnent as they seek to and do violate the
rights of plaintiffs and the plaintiff class as defined herein."

Conpl aint, § 72.

20



exposed to it. The First Amendnment does not allow the governnment
"to forbid or proscribe the advocacy of the use of force or of

| aw vi ol ati on except where such advocacy is directed to inciting
or producing inmnent |aw ess action and is likely to incite or
produce such action.” Brandenburg v. Chio, 395 U S. 444, 447
(1969). Advocacy is unprotected only if it is "intended to
produce, and likely to produce, imm nent disorder"”; "advocacy of
illegal action at sone indefinite future time" is protected.

Hess v. Indiana, 414 U.S. 105, 108-09 (1973). " Inm nent |aw ess
action,' as used in Brandenburg, mnmeans violence or physical
disorder in the nature of a riot." Wite v. Lee, 227 F.3d 1214,

1229 (9th Gir. 2000).

Putting aside the Plaintiffs' conclusory conspiracy
al l egations, their remaining allegations agai nst SQL suggest that
its speech sonmehow incited Slavin and Wagner's violent acts. (It
is hard to tell why, since the one allegation which explicitly

mentions violence is a conpletely incoherent sentence fragnent).:s

8 Paragraph 72 of the Conplaint is mssing words, |eaving only
a ranbling and vituperative string of adjectives. See n.7,
supr a.
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None of the remaining allegations asserts that SQ. advocated
commtting i mmnent violence. Even if the conplaint arguably
could be read to suggest that SQ sonehow encouraged viol ence at

an indefinite future tine, that is not enough to state a claim

| nstead, they describe only constitutionally protected

speech. The Conplaint alleges that SQ "advocates hatred and

intol erance against immgrants,” id. at § 12; see also id. at
2, that created a "climate of fear,” id. at § 80, and inspired
"unlawful discrimnatory acts.” |d. at § 70. Simlarly, they

contend that the individual defendants were "subjected to and
adopted [SQ.'s] influences and ideol ogi es" that made them f eel
"encouraged and enpowered to performthe acts of violence." |d.

at § 20.

None of these allegations overconmes the First Amendnent's
protection for advocacy. "Advocating hatred and intol erance
agai nst imm grants” is protected speech; indeed, even raci st
speech inciting acts of bigotry is protected. E. g., RA V. v.
St. Paul, 505 U S. 377, 393-94 (1992)(ban on bigoted fighting
words that aroused "anger, alarm or resentnment” in others
viol ated the First Amendnent because it selectively restricted
"messages of "~ bias-notivated' hatred" and "nessages of racial,
gender, or religious intolerance"); United States v. Ei chman, 496
U S. 310, 318 (1990)(even "virulent ethnic and religi ous
epithets" are protected speech); Wiite v. Lee, 227 F.3d 1214 (9th
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Cr. 2000)(advocating discrimnation in violation of the Fair
Housing Act is protected); Collin v. Smth, 578 F.2d 1197 (7th
Cr. 1978)(invalidating ordinances restricting hate speech within
community of Hol ocaust survivors, including public assenblies
that "incite violence, hatred, abuse, or hostility toward a
person or group of persons by reason of reference to religious,
racial, ethnic, national, or religious affiliation" and
restricting the "dissem nation of any materials . . . which
pronotes or incites hatred agai nst persons by reason of their

race, national origin, or religion").

Concl usi on

Since the plaintiffs' claimagainst SQL is based entirely on

concl usory conspiracy allegations and constitutionally protected

speech, the conplaint should be dism ssed because it fails to

state a claimon which relief can be granted.

DATED: Decenber 7, 2001
_ M chael E. Rosman ( MER 6308)
Hans F. Bader

Center for Individual Rights
1233 20th Street, NW Ste 300
Washi ngton, D.C. 20036

(202) 833-8400
Paul Aronow, Esq. (PA 0071)

5 Donna Court
Holtsville, NY 11742
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Attorneys for Defendant Sachem
Quality of Life Organization, Inc.
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