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INTEREST OF AMICUS CURIAE

Your amici curiae is a professor of history at Montgomery College
in Rockville, Maryland and a member of various regional and national
scholarly organizations comprised of professors, graduate students,
researchers, and administrators throughout the United States. Your
amici fully embraces the principle of equal opportunity. Because of
this commitment to equal opportunity for all, your amici opposes
racial, ethnic, and sex-based preferences in faculty hiring and student
admission.

He is deeply concerned with the effects that the advocacy and
institutionalization of racial, ethnic, and sex-based preferences have
had on the fundamental tenets of our society and particularly in higher
education.

Your amici has a particular interest in quantitative social science.
Consequently, he has an interest in ensuring the methodological and
statistical validity of data used in the evaluation of public policy. In
this brief your amici does not represent the views of any organization

or person, other than himself.




STATEMENT

Your amici submits this brief to set forth his disagreement with the
conclusion reached by the United States District Court below, that
there is “solid evidence” that racial and ethnic diversity ha;ve h
educational benefits, and that the specific policies of the University of
Michigan (UM) at issue in this case, have such benefits. His position
is that one of the principle pieces of evidence used by UM and relied
upon by the trial court, a study done by UM’s interim Dean, Patricia

Gurin (Gurin Report) (see internet URL at

http://'www umich.edu/~urel/admissions/legal/expert/gurintoc._html) is

scientifically invalid and does not serve to support the points for
which it is cited. Dr. Robert Lerner and Dr. Althea Nagai, have
released a comprehensive study, published by the Center for Equal
Opportunity in Washington, D.C., critiquing the Gurin Report. (See

Lerner & Nagai, A Critique of the Expert Report of Patricia Gurin in

Gratz v Bollinger, May 7, 2001; available at (http://www.ceousa.org/)
This report forms the basis for much of this brief. While your amici

does not seek to demonstrate here that there may not be a correlation
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between racial/ethnic integration and academic performance, he does
argue that the Gurin Report fails to make this correlation.

Your amici’s interest in the accuracy of data used in the Gurin
Report and in the admissions policy of UM in reliance thereon
includes the racial classifications. Your amici holds that racial and
ethnic classification is so fraught with peril, that this in itself
invalidates the report and suggests reasons for disallowing such

classifications.

ARGUMENT
I. THE GURIN REPORT IS SO METHODOLOGICALLY
FLAWED THAT IT CANNOT BE CONSIDERED TO CARRY
ANY WEIGHT AS COMPETENT EVIDENCE.

In the area of social science research a red flag is immediately seen
in any work that purports to find a correlation between two variables
but can offer no rational basts for that correlation. Hence if a study
purports to find a correlation between the presence of black haired
students among blond haired students and improvement in the scores

of all students in college algebra classes, the wary reader should begin

by asking WHY? It is not intuitively evident that the color of one’s
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hair would affect the overall performance of students sharing that hair
color or of a different color. This would be true of any alleged
correlation drawn on the basis of say, eye color or skin color. All are
biologically determined. Nor is there a correlation between such
biological factors and performance within the common and shared
experience of teachers and school administrators. Being foreign to
both intuitive logic and experience such a purported correlation is to
be subject to great scrutiny for it assumes that a biological constant
(skin color in the instant case) has an impact upon a social function -
education; and furthermore that the impact is a positive, “beneficial”

one.

A. THE GURIN REPORT FAILS TO SHOW STATISTICALLY
SIGNIFICANT RELATIONSHIPS BETTWEEN THE RACIAL AND
ETHNIC COMPOSITION OF A STUDENT BODY AND GURIN’S
“EDUCATIONAL BENEFITS.”

There are many design, measurement, sampling, and statistical
flaws in the Gurin Study. The statistical findings are inconsistent and
in many instances trivially weak. Gurin defines her own idiosyncratic
diversity variables, which she labels “learning outcomes” and

“democracy outcomes,” to measure the benefits off diversity. But,

Gunin finds no statistical correlation between a racially and ethnically
4



diverse student body and her “learning outcomes” and “democracy
outcomes.” Her statistical output shows that taking an ethnic studies
course, participating in a diversity workshop, discussing minority
issues, and other measures yield exceedingly weak correlations with
learning and democracy outcomes, at least some of the time. At other
times, she finds nothing, no statistical correlation. Statistically, taking
an ethnic studies course, attending a diversity workshop, and having
minority race friends are only weakly correlated with the racial and
ethnic make-up of the student body. (See Lerner & Nagai "Critique,"
at p. 36).

B. THE GURIN REPORT FAILS TO EMPLOY STANDARD
TESTS OF RELIABILITY AND VALIDITY TO CHECK
MEASUREMENTS.

Gurin has not subjected her idiosyncratic “learning” and
democracy” measures to standard statistical tests of reliability and
validity. (id, at pp. 22-27). Common academic survey practice is to
employ the wording of questions and possible responses used
frequently by large survey research organizations (e.g., Roper,

NORC, Gallup) where they have gone through test-retest and validity
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checks, or inventories developed in academic research that have been
established as statistically valid. Gurin’s work lacks these standard
controls, making it likely that her statistical findings are in fact
spurious and the conclusions inferred from the data are unwarranted.
(id. at pp. 27-28).

All of Gurin’s measurements of whether preferential racial diversity
is working as claimed consist of unverified answers to survey
questions by students. Yet the answers that Gurin counts as
supporting her claim are such things as being involved in a program
to clean up the environment (id. at p. 26) and other attitudes that are
most closely correlated with having a particular political outlook.
Exhibiting one or another set of political views is not evidence of
having learned academic maternial, yet Gurin constantly equates the
two.

C. THE SURVEYS RELIED UPON IN THE GURIN REPORT
DO NOT MEET WIDELY ACCEPTED STANDARDS OF
SAMPLING AND RESPONSE RATES.

The bulk of Professor Gurin’s analysis is based on the Cooperative

Institutional Research Program (CIRP) dataset that compares schools
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and students across the country. This dataset is not a random sample

of either schools or students. Its respondents consist of a group of
volunteers. Findings from such a dataset must not be generalized
statistically to the larger population, as this would violate any
probability correlation being reached. Nevertheless the Gurin Report
does so.

D. THE GURIN REPORT'S SURVEY DOES NOT PROVIDE

FOR A CONTROL GROUP TO COMPARE WITH THE
EXPERIMENTAL GROUP.

There are two additional surveys of students from which data is
used in the Gurin Report. Both are from students at the University of
Michigan. But there is no school that serves as a comparison (i.e.,
control) group. Without a control group being measured along with an
experimental group, no distinctions can be validly drawn and any
findings based thereon should be ignored. Nevertheless, the Gurin
Report in direct violation of this requirement proceeds to draw
correlations.

Further, it is logically impossible to answer the basic question Gurin
claims to be investigating - whether preferential racial diversity at the

University of Michigan improves the quality of education there - by
T




comparing the University of Michigan to the University of Michigan.
In no way can such surveys reveal what the results would be if the
University of Michigan did not have its present level of racial
preference. The control or comparison group should have consisted of
students at some other school without racially-based admission
standards, but no such control group was used.

E. THE GURIN REPORT’S STATISTICAL EXCLUSION OF
ASTANS IS A FATAL DESIGN FLAW.

Gurin’s sample of respondents is very incomplete. Asians are
missing. Analysis is performed only on white, black and Hispanic
respondents, although Gurin measures a school’s diversity as the
percentage of students of color: "students of color" being black,
Hispanic, American Indian, and Asian. Gurin does not explain her
lack of interest in students of Asian descent, although such students
are approximately as numerous at UM as black and Hispanic students
(id. at p. 35). To ignore such a sizeable group in a statistical study
that purports to include them among the beneficiaries is a glaring
omission at the least. Since Gurin brings into play the presence of

Asian students as part of her definition of “structural diversity,“ that
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1s, the actual racial composition of the school, it was imperative that
she analyze them as a separate group as she did with blacks and
Hispanics (id.)

Moreover the report does not indicate how race was determined
among the respondents. There is no standard legal basis for
classifying race and the default method of determination is the self-
identity of the subject. However, the self-identity of any subject is in
turn determined by the number of “Racial/Ethnic Identity” choices
which he/she can check off in the boxes provided on a questionnaire.
How, for example, would “Tiger” Woods, legendary professional
golfer, fit into the narrow ethnic confines offered respondents in the
data? Many Native American tribes have qualifications for inclusion
that require only a 1/16" blood lineage to a known ancestor, which
has led to situations in which blond haired, blue eyed people with
distinctly Polish sounding family names qualifying for designation as
members of a Native American tribe. This problem is so important
that it is treated more fully below.

The Gurin Report also ignores CIRP respondents from historically

black colleges. She notes this omission, but does not justify or explain
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it. Other academic researchers have found that blacks at
predominantly white institutions fared less well academically than
black students at historically black colleges, controlling for other
factors. (see Joseph B. Berger & Jeffrey F. Milem, “Exploring the
impact of historically Black colleges in promoting the development of
undergraduates’ self-concept,” Journal of College Student
Development, 41 (4) July-Aug. 2000: 381-394))

Another series of studies by Pascarella and others found that on
standardized measures of reading comprehension, mathematics,
critical thinking, writing skills, and overall achievement, the two
groups scored about the same, but blacks at predominantly white
institutions fared worse with regards to scientific reasoning skills, and
self-reported gains in understanding the arts, the humanities and the
sciences. (Louise Bohr, Ernest T. Pascarella, Amaury Nora & Patrick
T. Terenzini, “Do Black students learn more at historically Black or
predominantly White colleges?” Journal of College Student
Development 36 (1) Jan-Feb 1955: 75-85 &Ernest T. Pascarella,

Marcia Edison, Amaury Nora, Linda Serra Hagedorn & Patricks

Terenzini, “Additional Evidence on the (5) Cognitive Effects of
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College Racial Composition,” Journal of College Student
Development. 37 Sep - Oct 1996: 494-501; Lamont Flowers and
Emest T. Pascarella, “Cognitive Effects of College Racial
Composition on African American Students after 3 years of College,”
Journal of College Student Development 40 (6) Nov - Dec 1999: 669
677).

It is clear that the data Gurin worked with - and she presumably
selected that data which best supports her case - had not shown others
in the field that there are educational benefits from racial diversity.
Gurin was certainly aware that prior analyses of the CIRP data had
failed to demonstrate any link between racial diversity and
educational outcomes. These studies had been published in 1993 by
Alexander Astin, (Alexander W.Astin, What Matters in College: Four
Critical Years Revisited. San Francisco: Jossey-Bass, 1993) the chief
architect of the CIRP who has published regular analyses of the data
for three decades and who came to very different conclusions (id. at
pp 36-37).

F. THERE ARE NO QUANTIFIABLE CRITERIA FOR
EDUCATIONAL OUTCOMES IN THE GURIN REPORT

11




