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INTEREST OF AMICUS CURIAE

The Cato Institute was established in 1977 as a non-
partisan public policy research foundation dedicated to
advancing the principles of individual liberty, free markets,
and limited government. Cato’s Center for Constitutional
Studies was established in 1989 to help restore the principles
of limited constitutional government, especially the idea that
the U.S. Constitution establishes a government of delegated,
enumerated, and thus limited powers. Toward that end, the
Institute and the Center undertake a wide range of
publications and programs.

Cato also has had a longstanding interest in circumscribing
the use by government of racial and ethnic classifications—a
practice fundamentally at odds with constitutional principles
of ordered liberty and impartial government, as enshrined in
the equal protection and due process guarantees of the Fifth
and Fourteenth Amendments. The instant cases raise squarely
the continued legality of such racial and ethnic preferences
for admission to state universities and colleges and thus are of
central concern to Cato and the Center."

SUMMARY OF ARGUMENT

This litigation involves not a challenge to “affirmative
action” simpliciter, whether understood as the use of race-
conscious remedies for proven race-based discrimination by
state actors or outreach efforts to communicate the University
of Michigan’s equal opportunity and non-discrimination poli-
cies as a means of enlarging the pool of applicants. Rather,
seizing on Justice Powell’s endorsement of “educational

L
v

' In conformity with Supreme Court Rule 37.6, amicus has obtained
the consent of the parties to the filing of this brief and letters of consent
have been filed with the Clerk. Amicus also states that no party or counsel
for a party has authored this brief in whole or in part; and no person or
entities other than amicus, its members and counsel have made a monetary
contribution to the preparation and submission of this brief.
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diversity” as a possible compelling state interest for equal
protection purposes in Regents of the Univ. of California v.
Bakke, 438 U.S. 265 (1978), the University and its Law
School have sought to justify an admissions scheme that
explicitly seeks to ensure the admission each year of a
“critical mass” of students from selected minority and ethnic
groups. The University’s undergraduate schools strive to ac-
complish this objective by automatically awarding 20 points
(out of a total of 150 points) for membership in particular
minority groups; the Law School pursues this end by
monitoring applications to ensure that members from favored
minority groups comprise 10-17 percent of its student body.
Expert opinion, credited below, indicated that membership in
certain racial and ethnic groups increased the odds of Law
School acceptance “many, many (tens to hundreds) times”
that of similarly situated non-minority applicants.

Respondents’ reliance on Justice Powell’s Bakke position
is problematic because Powell’s discussion of diversity re-
flected the views of only one member of the Court and did
not state a holding even in that case since a program of the
type he suggested he would favor was not before the Court.
Moreover, his position that educational diversity might pro-
vide a compelling justification for government use of race has
never commanded the support of a majority of the Court. But
even under the terms of the Powell opinion, the University’s
pursuit of a “critical mass” of minority students through racial
and ethnic preferences cannot be squared with Justice
Powell’s insistence on a truly individualized assessment of
the merits of applicants in which individuals are treated as
individuals; race serves as only one among many factors
potentially contributing to a diverse educational experience;
and all applicants are placed “on the same footing for
consideration” irrespective of race or ethnicity.

2 ¢

Respondents’ “critical mass™ rationale is entirely at odds
with the very notion of an individualized consideration as
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appropriate proxy for viewpoint diversity and predicate its
preferential admissions scheme on the need to provide useful
lessons in group tolerance for non-minority students or, more
likely, appropriate representation of certain minority groups
in selective institutions of higher learning, Because of the
availability of a great many race-neutral means of furthering a
message of tolerance, the University’s empathy/tolerance
rationale simply does not exhibit the element of necessity, of
overriding justification, required of a “compelling” justifi-
cation that comports with equal protection.

The University’s group-representation rationale is likely
what animates preferential admissions policies in the nation’s
clite institutions of higher learning. Here, preferences serve
principally not to enlarge the supply of qualified minority
students but, rather, to distribute that supply in favor of the
more selective schools. In any event, the use of race and
ethnicity simply to ensure a desired racial and ethnic
representation plainly fails “strict scrutiny” review, as this
Court has made clear in Croson, Adarand, and Voting Rights
Act cases like Miller v. Johnson, 515 U.S. 900 (1995).

Respondents and their amici are likely to argue that
legitimate reliance interests will be unraveled by a ruling
striking down the University’s racial and ethnic preferential
admissions program. This claim lacks all merit as (1) Justice
Powell’s discussion of the “Harvard Plan” in Bakke was not
necessary to resolve the merits of the “reserved places” or
“set aside” plan struck down in that case; (2) respondents’ use
of race and ethnic preferences exceeds, by a good margin, the
limited consideration of race envisioned in the Powell
opinion; (3) respondents and other public universities have
been put on notice at least since this Court’s 1995 ruling in
Adarand that all government classifications based on race
would receive “strict scrutiny” and, in light of its prior rulings
in Wygant and Croson, nonremedial use of race would likely
trigger an especially heavy burden of justification; and (4) the
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constitutionality of public university use of race and ethnicity
in admissions decisions has been heavily contested in the
lower courts. In short, respondents simply have taken an
aggressive view of what the Constitution permits, hardly a
basis for arguing reliance on well-established constitutional
precedent in their favor.

STATEMENT OF FACTS

The 1nstant cases challenge government’s use of racial and
ethnic preferences in allocating valuable economic and
personal benefits, here admissions to state universities and
colleges. This challenge does not necessarily place in
question every practice that has come to be labeled
“affirmative action,” a term that is widely used but rarely
defined. There is nothing in the constitutional provisions or
relevant statutes (Title VI of the Civil Rights Act of 1964, 42
U.S.C. § 2000d, and 42 U.S.C. 1981) invoked by petitioners
that bars the state from remedying past discrimination
practiced by its universities, colleges, or other units, even
where, on an appropriate record, such remedies involve
redress to individuals of a particular race or ethnicity who
have been victimized by such discrimination. See, e.g.,
Teamsters v. United States, 431 U.S. 324 (1977); Franks v.
Bowman Transportation Co., 424 U.S. 747 (1976). The
University of Michigan and its Law School, respondents in
the instant cases, candidly eschew any reliance on such
remedial use of race and ethnic classifications.

> The District Court in the Grasz case found: “The University
Defendants have never justified the [Univérsity of Michigan’s College of
Literature, Science, and the Arts (“LSA”)’s] race-conscious admissions
policies on remedial grounds.” 122 F.Supp. 2d 811 (E.D. Mo. 2000); App.
to Pet. for Writ of Cert., No. 02-516, App. A, p. 33a [hereinafter cited as
“Gratz Pet. App.”] To like effect, the District Court in the Grutter
litigation noted that Professor Richard Lempert, the University of
Michigan Law School professor who chaired the faculty committee that
drafted the Law School’s 1992 admissions policy, “stated that this was not
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Nor should this challenge raise any doubts over the validity
of what might be termed “affirmative outreach,” that is,
practices whereby the University of Michigan communicates
to all potential students, including students from under-served
groups or regions, its policy of equal opportunity and non-
discrimination, or otherwise engages in race-neutral
recruitment aimed at ifs enlarging its pool of qualified
candidates, including minority candidates. But respondents’
preferential admissions programs go well beyond such efforts
to improve the overall pool of applicants.

Rather, invoking Justice Powell’s opinion announcing the
Judgment of the Court in Regents of the Univ. of California v.
Bakke, 438 U.S. 265 (1978), the University of Michigan and
its Law School have seized upon the rationale of “educational
diversity” to justify an admissions scheme that explicitly
seeks to ensure the admission each year of a “critical mass”
of members of selected minority and ethnic groups—for the
Law School, in the range of 10-17 percent of the student
body. The Law School boldly states: “It is obvious that race
matters to a great many issues that the Law School considers
central to its chosen pedagogical mission,” Br. in Oppos., No.
02-241, p. 2 (emphasis in original). In fact, the Law School
and its parent institution act to ensure that “race matters”—
and that it will continue to “matter” in Michigan’s publicly
funded colleges and universities—by allocating valuable,
state-subsidized opportunities on the basis of one’s race, and
by premising those awards on the proposition that individuals
with a particular skin color or ethnic background are likely to
articulate particular views in the classroom. Respondents’

intended as a remedy for past discrimination, but as a means of including
students who may bring to the law school a perspective different from that
of members of groups which have not been the victims of such
discrimination.” 137 F.Supp. 2d 821 (E.D. Mich. 2001), reversed en banc,

288 F.3d 732 (6th Cir. 2002); App. to Pet. for Writ of Cert., No. 02-241,
App. G, p. 213a [hereinafter cited as “Grutter Pet. App 7]
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preferential admissions policies, if upheld, can only serve fur-
ther to delay realization of the sacred constitutional promise
of equal opportunity: the “dream that my four children will
one day live in a nation where they will not be judged by the
color of their skin but by the content of their character.”

Respondents’ opposition papers imply that their use of
racial and ethnic preferences share some similarity to the
individualized review of the merits of applicants that Justice
Powell endorsed in his Bakke opinion. We believe that
respondents’ view cannot be squared with the findings of the
trial courts below, which respondents have not challenged as
instances of clear error.

The Gratz Litigation

In Gratz v. Bollinger, 122 F.Supp. 2d 811 (E.D. Mich.
2000) (No, 02-516) [hereinafter cited as “Gratz’’], the District
Court made the following pertinent findings:

e “From 1998 through the present, the [University of
Michigan’s College of Literature, Science, and the Arts
(“LSA”)] has used a 150 point system, under which
admissions decisions were generally determined by the
applicant’s rank on the 150 point scale. Under-
represented minority applicants automatically receive 20
points based upon their membership in one of the
identified under-represented minority categories.” 122
F.Supp. 2d at 827 (emphasis supplied); App. to Pet. for
Writ of Cert., No. 02-516, p. 33a [hereinafter cited as
“Gratz Pet. App.”]4

o~

Martin Luther King, Jr., /[ Have a Dream, available at
http://web66.coled.umn.eduw/new/MLK/MLK.html

* In addition, all applicants, including minority applicants, can receive
“six points awarded for geographic factors, four points awarded for
alumni relationship, three points awarded for an outstanding essay, five
points awarded for leadership and service skills, twenty points awarded
for socioeconomic status, or twenty points awarded for athletes.” 122

3




