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INTEREST OF AMICUS CURIAE'

The Center for New Black Leadership (CNBL) is a
non-partisan, not-for-profit, public policy research and
advocacy organization devoted to developing and promot-
ing a market-oriented, community-based vision of public
leadership for black communities in America and abroad.
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SUMMARY OF ARGUMENT

“Racial and ethnic distinctions of any sort are inher-
ently suspect and thus call for the most exacting judicial
examination.” Regents of Univ. of Ca. v. Bakke, 438 U.S.
265, 291 (1978) (Opinion of Powell, J.). Respondents are
only the latest among legions who have tried to persuade
this Court to abandon that bedrock principle of equal
protection, this time in service of the amorphous concept of
“diversity.” To accept racial diversity as a compelling
governmental interest would create an exception that
would swallow the constitutional rule of nondiscrimina-
tion.

In reality, the massive racial preferences employed by
respondents are a superficial and self-defeating response
to a serious national problem that lurks just beneath the
surface of this litigation: a chronic and debilitating academic
gap, which manifests itself in severe racial disparities in

! The parties have consented to the filing of this brief. In conformity
with Supreme Court Rule 37.6, amicus states that counsel for a party
did not author this brief in whole or in part and that no persons or
entities other than amicus, its members, and its counsel made a
monetary contribution to the preparation and submission of the brief.




~ admissions at elite institutions of higher learning. Racial
preferences do nothing to close that academic gap. To the
extent that respondents’ policies are directed toward any
legitimate purpose, race-neutral methods exist to try to
accomplish it. To close the academic gap requires efforts
far more systemic than those presently employed by
respondents or most other governmental entities. Not
until this nation and this Court eschew the illusory quick-
fix of racial preferences, once and for all, will America
make true progress toward the ideal of racial equality and
equal educational opportunities.

*

ARGUMENT

All parties appear to agree that the constitutional
standard applicable to all racial classifications created by
government’ is strict scrutiny, requiring the state to
demonstrate a compelling governmental interest served by
the most narrowly tailored means. See, e.g., Adarand
Constructors, Inc. v. Pena, 515 U.S. 200 (1995). The
challenged racial preferences do not satisfy either re-

quirement.

I. RACIAL DIVERSITY IS NOT A COMPELLING
GOVERNMENT INTEREST.

As Justice Robert Jackson warned presciently in
Korematsu v. United States, 323 U.S. 214, 246 (1944)

*Because this case is governed by the 14th Amendment, which
limits state action only, amicus expresses no view on the proper legal
standards applicable to private entities.



(Jackson, J., dissenting), once the Court has “validated the
principle of racial diserimination,” the “principle then lies
about like a loaded weapon ready for the hand of any
authority that can bring forward a plausible claim of an
urgent need.” Many have done so, from the apologists for
segregation to the advocates of racial preferences, the
latter employing soothing terms such as “affirmative
action,” “role models,” and “benign discrimination.” Re-
spondents here employ the latest euphemism — diversity —
and the Court should reject it along with other forms of
discriminatory subterfuge.

“Diversity” is a clever and slippery term. Respondents
insist that what they really mean is “viewpoint diversity.”
See Grutter v. Bollinger, 137 F. Supp. 2d 821, 849 (E.D.
Mich. 2001), rev’d, 288 F.3d 732 (6th Cir. 2002). Of course,
a university properly may seek to ensure diversity of
viewpoints in its student body.® However, such an effort
must be undertaken on an individualized basis. The fact
that such individual determinations may present adminis-
trative inconvenience provides no justification for racial
preferences. See, e.g., City of Richmond v. J.A. Croson Co.,
488 U.S. 469, 508 (1989). Respondents here have under-
taken no such individualized determinations, opting
instead for racial stereotyping.

This Court repeatedly and categorically has rejected
the use of racial stereotypes as a proxy for viewpoint

* Another problem with viewpoint diversity as a justification here is
that it would seem equally valid for a university to assign a high value
to viewpoint homogeneity. Racial preferences presumably would yield
very different results in the two contexts; but if one is a compelling
justification for racial preferences, so too would be the other.
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diversity. As the Court declared in the context of political
reapportionment in Shaw v. Reno, 509 U.S. 630, 647
(1993) (citations omitted), such actions bear

an uncomfortable resemblance to political apart-
heid. It reinforces the perception that members
of the same racial group — regardless of their age,
education, economic status, or the community in
which they live — think alike, share the same po-
litical interests, and will prefer the same candi-
dates at the polls. We have rejected such
perceptions elsewhere as impermissible racial
stereotypes.

Moreover, the diversity concept is simply too amor-
phous a basis upon which to hitch the use of racial classifi-
cations, which, if ever appropriate must be used with
surgical precision. Justice Powell, whose wisdom was not
limited to the Bakke case, spoke to the context of “role
models,” an equally amorphous rationalization for racial
preferences rejected by this Court in Wygant v. Jackson
Bd. of Educ., 476 U.S. 267 (1986) (plurality). He observed
that such a rationale has “no logical stopping point,” id. at
275, and that its adoption would allow a court to “uphold
remedies that are ageless in their reach into the past, and
timeless in their ability to affect the future.” Id. at 276.
Diversity likewise is inherently subjective and elastic. Who
is to say what constitutes diversity? Or when it is achieved?*
Accepting diversity as a compelling governmental objective

* Indeed, respondents could not specify with particularity any point
at which a “critical mass” of diversity was achieved. Grutter, 137

F. Supp. 2d at 850.



necessarily would amount to an open-ended license for
racial preferences.

But in any case, the stated goal of viewpoint diversity
here plainly is pretextual. Respondents have singled out
specific racial and ethnic groups for preference, in an effort
to achieve a “critical mass” of such groups. Grutter, 137
F. Supp. 2d at 832. Hence respondents’ true goal is racial
balance, which this Court again repeatedly and categori-
cally has rejected as a legitimate governmental objective,
much less a compelling one. “Racial balance is not to be
achieved for its own sake.” Freeman v. Pitts, 503 U.S. 467,
494 (1992). See also Croson, 488 U.S. at 507; Swann v.
Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 24 (1971)
(“If we were to read the holding of the District Court to
require, as a matter of substantive constitutional right,
any particular degree of racial balance or mixing, that
approach would be disapproved and we would be obliged to
reverse”). See also Martin D. Carcieri, “The Sixth Circuit
and Grutter v. Bollinger: Diversity and Distortion,” 7 Tex.
Rev. of Law & Politics127 (2002).

Respondents assert that the preferences invoke race
as merely “a factor” rather than as a rigid quota. No
majority opinion of this Court ever has turned upon such
an empty semantical distinction. Contrasting a quota with
“critical mass” — amounting to between 11 and 17 percent
of specified minority groups, Grutter, 137 F. Supp. 2d at
850 — is a distinction without a difference. And the prefer-
ences needed to achieve those numbers are massive.
Grutter, 137 F. Supp. 2d at 837 and n.20; Grutter, 288 F.3d
at 776 (Boggs, J., dissenting) (“staggering magnitude”). At
the University of Michigan, applicants automatically are
awarded 20 points out of a possible 150 if they belong to
specified racial or ethnic groups. Gratz v. Bollinger, 122




F. Supp. 2d 811, 827 (E.D. Mich. 2000). The difference
between the racial preferences employed by respondents
and the quota rejected in Bakke is one of the slightest
degree. The effect is exactly the same. See Grutter, 137
F. Supp. 2d at 851 (“the law school has made the current
admissions policy practically indistinguishable from a
quota system”).

Nor would the result differ if the preference were
more slight. Restricting race to a factor in the admissions
process creates no real or principled limitation. Race
presumably never would be the sole factor in an admis-
sions decision, but considering the competitiveness of the
admissions process, it likely often will be determinative,
see Grutter, 137 F. Supp. 2d at 834, given the tragically
small number of black and Hispanic students who meet
the requisite standards for admission to elite postsecond-
ary institutions. But in any case, weak or strong prefer-
ences are not the issue. Both involve double standards
based on racial classifications. In any situation where
opportunities are finite, allowing race to be a plus-factor
for one person necessarily means that it is a minus-factor
for someone else.” We urge the Court to reject the siren call
of seemingly modest departures from the principle of

*Racial preferences invariably pit minority racial groups against
one another. In the university context, black and Hispanic students are
targeted for preferences, while Asian students suffer disproportionate
disadvantage. Moreover, in our increasingly multi-ethnic society, bi-racial
individuals often are forced to choose which group they belong to in
order to determine their rights and opportunities.



equality, lest the discriminatory exception become the
rule.’

II. RACIAL DISPARITIES IN HIGHER EDUCA-
TION ARE THE RESULT OF A SEVERE AND
PERSISTENT ACADEMIC GAP THAT RACIAL
PREFERENCES CANNOT CURE.

No matter how slight, when governmental classifica-
tions “touch upon an individual’s race or ethnic back-
ground, he is entitled to a judicial determination that the
burden he is asked to bear on that basis is precisely
tailored to serve a compelling governmental interest.”
Bakke, 438 U.S. at 299 (Opinion of Powell, J.). The narrow
tailoring inquiry encompasses whether less-restrictive
means could have been used and whether the classifica-
tion at issue “fits” with greater precision than any alterna-
tive means. Wygant, 476 U.S. at 279 n.6; Croson, 488 U.S.
at 507.

¢ The Court’s disdain for racial classifications, even as a remedy for
past discrimination, is echoed by a strong popular consensus. A spring
2001 survey by the Washington Post, Kaiser Foundation, and Harvard
University found that when asked whether race or ethnicity should be a
factor in hiring, promotion, or college admission, or whether merit and
qualifications should be the sole criterion, only five percent of respon-
dents said race or ethnicity should be a factor, while 92 percent favored
merit alone. Among African-Americans, 12 percent opined that race or
ethnicity should be a factor, while 86 percent favored merit and
qualifications. Those findings are supported by numerous other highly
credible surveys in recent years. One, for instance, found that 90
percent of black respondents opposed even favoring black students
whose SAT scores are 25 points below white applicants (when, in fact,
minority SAT scores typically average 150-200 points less than non-
minority scores). See Stuart Taylor Jr., “Do African-Americans Really
Want Racial Preferences?” National Journal (Dec. 20, 2002).




