94 Ed. Law Rep. 760

Cheryl J. HOPWOOD, Douglas W. Carvell, Kenneth R. Elliott,
and David A. Rogers, Plaintiffs,

V.

The STATE OF TEXAS; University of Texas Board of Regents,
Bernard Rapopart, Ellen C. Temple, Lowell H. Lebermann, Jr.,
Robert J. Cruikshank, Thomas O. Hicks, Zan W. Holmes, Tom
Loeffler, Mario E. Ramirez, and Martha E. Smiley, as members
of the Board, in their official capacities; University of

Texas at Austin; Robert M. Berdahl, President of the
University of Texas at Austinin hisofficial capacity;
University of Texas School of Law; Mark G. Y udof, Dean of
the University of Texas School of Law in his official

capacity; Stanley M. Johanson, Professor of Law in his

official capacity, Defendants.

No. A 92 CA 563 SS.
United States District Court,
W.D. Texas,

Austin Division.

Aug. 19, 1994.

*553 Terral Ray Smith, Small, Craig & Werkenthin, Steven W. Smith,

Austin, TX, Joseph A. Shea, Jr., Michael P. McDonald, Vincent A. Mulloy, Center

for Individual Rights, Washington, DC, R. Kenneth Wheeler, Wallace, Harris, & Sims, Wheeler,
Richmond, VA, Joseph A. Wallace, Wallace, Harris & Sims,

Elkins, WV, Paul J. Harris, Wallace, Harris, Sims & Wheeler, Richmond, VA,

Michael E. Rosman, Center for Individual Rights, Washington, DC, for

plaintiffs.

Harry M. Reasoner, Allan Van Fleet, Betty Owens, Vinson & Elkins, Houston,
TX, Javier Aguilar, Sp. Asst. Atty. Gen., Toni Hunter, Atty. General's Office,
Sarah L. Anderson, Tex. Atty. Gen., Samuel |ssacharoff, Charles Alan Wright,

University of Texas School of Law, R. Scott Placek, Barry D. Burgdorf, Vinson &
Elkins, Austin, TX, for defendants.

MEMORANDUM OPINION

SPARKS, District Judge.



The plaintiffs, Cheryl J. Hopwood, a white female, and Douglas W. Carvell,
Kenneth R. Elliott, and David A. Rogers, three white males, have brought suit
against the defendants (footnote 1) alleging violations of the Fourteenth Amendment,
42 U.S.C.A. Sec. 1981 (West Supp.1994), 42 U.S.C.A. Sec. 1983 (West 1981), and
Title VI of the Civil Rights Act of 1964, 42 U.S.C.A. Sec. 2000d (West 1981).
(footnote 2) All of these provisions prohibit discrimination because of race. For

the alleged violations, the plaintiffs seek injunctive and declaratory relief,

aswell as compensatory and punitive damages. The plaintiffs contend the
defendants discriminated against them by favoring less qualified black and
Mexican American applicants for admission to the University of Texas School of
Law through the use of a quota system. This cause was tried before the Court,
without a jury, on May 16th through May 20th and May 23rd through May 25th,

1994.

The cause focuses on one of the most divisive issues faced by society,
affirmative action, and highlights the tension that exists when the individual
rights of nonminorities come into conflict with programs designed to aid
minorities. The plaintiffs have contended that any preferential treatment to a
group based on race violates the Fourteenth Amendment and, therefore, is
unconstitutional. However, such a simplistic application of the Fourteenth
Amendment would ignore the long history of pervasive racial discrimination in

our society that the Fourteenth Amendment was adopted to remedy and the



complexities of achieving the societal goal of overcoming the past effects of
that discrimination. Further, the Supreme Court, which is continually faced
with trying to reconcile the meaning of words written over a century ago with
the realities of the latter twentieth century, has declined to succumb to an
original intent or strict constructionist argument. Therefore, the Court will
decline the plaintiffs' * 554 invitation to ignore the law established by the
highest court of this land and to declare affirmative action based on racial
preferences as unconstitutional per se. The issue before the Court is whether
the affirmative action program employed in 1992 by the law school inits
admissions procedure met the legal standard required for such programs to pass
constitutional muster. The Court, having carefully considered the evidence
presented at trial, the arguments of counsel, and the briefing provided by the

parties, finds that it did not.

|. HISTORICAL BACKGROUND

The reasoning behind affirmative action is simple--because society has along
history of discriminating against minorities, it is not realistic to assume

that the removal of barriers can suddenly make minority individuals equal and
able to avail themselves of all opportunities. Therefore, an evaluation of the
purpose and necessity of affirmative action in Texas system of higher

education requires an understanding of past discrimination against blacks and



Mexican Americans, the minorities receiving preferences in this cause, and the

types of barriers these minorities have encountered in the educational system.

A. Discrimination in Primary and Secondary Education

The history of official discrimination in primary and secondary educationin
Texasiswell documented in history books, case law, and the record of this

trial. The Court, therefore, will addressit only in summary fashion.

Even after the Supreme Court's decision in Brown v. Board of Education, the
State of Texas adopted a policy of official resistance to integration of its

public schools. This policy of resistance resulted in numerous lawsuits and
court-imposed desegregation plans throughout the past twenty years. Wright,
vol. 19 at 38-44; Romo, vol. 17 at 45-51. Many of the school districts found

to be operating dual systems of education were also found to practice official
discrimination against black and Mexican American students. Wright, vol. 19 at

40-43; Romo, vol. 17 at 45-51; Rodriguez, vol. 17 at 8-9.

The problem of segregated schoolsis not arelic of the past. Despite the

fact that the public school population is approximately half white and half
minority, minority studentsin Texas attend primarily majority minority schools
while white students attend primarily white schools. Glenn, vol. 23 at 46-49.

Further, as of May 1994, desegregation lawsuits remain pending against over



forty Texas school districts. D-457; see also D-370, 373, 419; Wright, vol.

19 at 38-40; Romo, vol. 17 at 45-46.

The lack of educational opportunity for minorities has been compounded by the
lower socioeconomic status of minorities in Texas. Statistics continue to

indicate significant disparities between minority and nonminority studentsin
skills and academic knowledge attained in the public schools. Although the
generally lower socioeconomic status of black and Mexican American familiesis
partially accountable for some of the disparities, the gap is exacerbated by
historically inferior educational preparation of minorities. Glenn, vol. 23 at
30-36. Further, at each educational level, there is a marked declinein the

level of attainment by minorities, as reflected in comparison of drop-out rates
between minorities and nonminorities and the percentages of the respective

groups that graduate from high school and college. (footnote 3)

B. Discrimination in Higher Education

Aswith primary and secondary education, Texas' system of higher education
has a history of state-sanctioned discrimination. Discrimination against
blacks in the state system of higher education is well documented in history
books, case law, and the State's legidative history. The State of Texas, by
constitution and statute, previously required the maintenance of "separate

schools ... for the white and colored children." See Tex. Const. art. VI,



Sec. 7 (1925, repealed 1969). *555 This policy resulted in the establishment
of segregated schools for blacks that were inferior to the white schools.
Further, opportunities available to blacks to attend college were extremely

limited. (footnote 4)

In 1946, when Heman Sweatt, a black man, sought admission to the law school
and was refused admission, a Texas court, while holding that Article VI,
Section 7 of the Texas Constitution precluded his admission, ordered the state
to provide alaw school for blacks. See Sweatt v. Painter, 210 SW.2d 442
(Tex.Civ.App.--Austin 1948). The State hastily created a makeshift law school
that had no permanent staff, no library staff, no facilities, and was not
accredited. Sweatt v. Painter, 339 U.S. 629, 632, 70 S.Ct. 848, 849-50, 94

L.Ed. 1114 (1950). In 1950, a unanimous United States Supreme Court ruled that

the State of Texas provisions regarding the legal education of white and

minority students violated the Fourteenth Amendment and ordered that Sweatt be
admitted to the previously all-white University of Texas School of Law.

Sweatt, 339 U.S. at 636, 70 S.Ct. at 851. Sweatt left the law school in 1951
without graduating after being subjected to racial slurs from students and

professors, cross burnings, and tire slashings. Wright, vol. 19 at 24-25.

The Sweatt case is the most flagrant incident of state-sanctioned

discrimination occurring against blacks at the University of Texas. However,



the record reflects that during the 1950s, and into the 1960s, the University

of Texas continued to implement discriminatory policies against both black and
Mexican American students. Mexican American students were segregated in
on-campus housing and assigned to a dormitory known as the "barracks,” as well
as excluded from membership in most university-sponsored organizations. Romo,
vol. 17 at 43. Additionally, until the mid 1960s, the Board of Regents policy
prohibited blacks from living in or visiting white dormitories. Wright, vol.

19 at 26-28; D-482.

Beginning in the mid 1970s, discrimination in Texas' system of higher

education came under attack through a court-ordered investigation by the
Department of Health, Education and Welfare (HEW) Office for Civil Rights
(OCR). Theinvestigation of Texas system resulted from a lawsuit initiated in

1970 to require HEW to take action to enforce the provisions of Title V1. (footnote 5)
The court- *556 ordered investigation of ten states, which did not include

Texas, began in 1973. In 1977, the court extended the order to an additional

six states, which included Texas. Ashworth, vol. 12 at 8; D-296.

Between 1978 and 1980, the OCR conducted an investigation of Texas public
higher education system. The investigation culminated in afinding that Texas
had "failed to eliminate vestiges of itsformer de jure racialy dual system of
public higher education, a system which segregated blacks and whites." D-297.

Additionally, the OCR found that Hispanics were significantly underrepresented



in state institutions and indicated it would continue its investigation of

discrimination against Hispanics. Id.

During the early 1980s, the OCR and Texas officials engaged in considerable
negotiations regarding efforts to bring Texas into compliance with Title VI.
Texas, in an effort to achieve a state-wide desegregation plan acceptable to

the OCR, attempted to address OCR concerns through submission of the Texas
Equal Education Opportunity Plan for Higher Education (Texas Plan), which
included a commitment to the goal of equal educational opportunity and student
body desegregation for both black and Hispanic students. D-237. In 1982,
Assistant Secretary of Education Clarence Thomas informed Governor Clements
that the Texas Plan was deficient because the numeric goals of black and
Hispanic enrollment in graduate and professional programs were insufficient to
meet Texas commitment to enroll those minority students in proportion to the
representation among graduates of the state's undergraduate institutions.
Ashworth, vol. 12 at 16-17; D-284. Texas revised its plan and resubmitted it

to the OCR; the OCR found the modified plan to be deficient because it did not
set targets for increasing minority enrollment for each institution, instead of

on a statewide basis, and it did not project achievement dates for the targeted

goals. Ashworth, vol. 12 at 19-20; D-219.

In 1983, the District Court for the District of Columbia entered an order in

the ongoing Title VI-enforcement suit, in which the court found that " Texas has



still not committed itself to the elements of a desegregation plan whichin
defendants' judgment complies with Title VI." D-446. The court ordered the
DOE to begin enforcement proceedings against Texas unless Texas submitted a
planin full conformity with Title VI within forty-five days. Ashworth, val.

12 at 22-23; D-446. In response to the order, the OCR submitted thirty-seven
suggested measures for increasing black and Hispanic student enrollment in
professional and graduate programs at traditionally white institutions. Among
the suggestions were that each graduate and professional school should
re-evaluate its admissions criteria and that "admissions officers will consider
each candidate's entire record and will admit black and Hispanic students who

demonstrate potential for success but who do not necessarily meet all the

traditional admission requirements.”" D-220.

In June 1983, the Texas Plan, as amended to account for the deficiencies
identified by the OCR, was accepted by OCR as being in compliance with Title
VI. (footnote 6) However, acceptance was contingent on adequate funding and
completion of key activities within a specified time. D-314. Further, the

Texas Plan was subject to monitoring for compliance until 1988. Ashworth, vol.

12 at 23, 25-26.

In November 1987, OCR contacted the state regarding the expiration of the

plan in 1988 and indicated OCR would perform afinal evaluation to determine if



further action would be necessary to bring Texas into compliance with Title VI.
OCR further instructed state officials that, pending the evaluation, Texas
should continue to operate under the plan. Ashworth, vol. 12 at 32-34; D-323.
*557 Because Texas Higher Education Coordinating Board officials
determined Texas had not met the goals and objectives of the plan, the board
voluntarily developed a successor plan (Plan I) to avoid a mandate from the
federal government to negotiate another plan. Ashworth, vol. 12 at 34-35;

vol. 13 at 45-46. Plan |1 did not contain any specific numeric enrollment

goals but retained Texas commitment to increasing black and Hispanic student

enrollment. D-326 at 9.

To date, OCR has not completed its evaluation to determine if Texasisin
compliance with Title VI. (footnote 7) However, in January 1994, the DOE notified
Governor Richards that OCR was continuing to oversee Texas effortsto

eliminate all vestiges of de jure segregation and that it would be reviewing

the Texas system in light of United Statesv. Fordice, --- U.S. ----, 112 S.Ct.

2727, 120 L.Ed.2d 575 (1992). Ashworth, vol. 12 at 35-38; D-293.

Against this historical backdrop, the law school's commitment to affirmative

action in the admissions process evolved.

Il. THE ADMISSIONS PROCESS



A. Evolution of the Admissions Process and Affirmative Action

The law school's admissions procedure was not always a complicated process.

In the early 1960s, all applicants who had taken the LSAT and had at least a

2.0 or 2.2 grade point average on a 4.0 scale were accepted. (footnote 8) In about
1965, the number of applicants began to significantly exceed the law school's
capacity, and, as aresult, the law school established additional criteriato

aid in the selection process. Smith depo. at 7-8.

Under the more selective system, a baseline was established each year based

on the Texas Index (TI). (footnote 9) The law school automatically admitted
applicants whose T1 exceeded the baseline, and the admissions committee
reviewed applicants whose Tl was below the baseline. This procedure was used
until the late 1960s when an inundation of applications meeting the baseline
criterion created a class of more students than could be adequately
accommodated and precluded review of those who did not qualify for automatic
admission. That particular year, the first-year class of law students

consisted of amost 700 students. Johanson, vol. 3 at 14.

As aresult, the law school modified the admissions process and changed the
automatic admission baseline to a presumptive admission score. Additionally,
the admissions committee began to use a presumptive denial baseline, and

applicants whose Tl fell below that baseline were presumptively denied



admission. Also during the late 1960s, the law school began implementing
affirmative action by attempting to recruit minority individuals who had
performed well in the CLEO program. (footnote 10) The only race or ethnic-based
scholarships available during this time, however, were limited to "whites

only." Smith depo. at 12.

A perception began to devel op that the CLEO program had shifted its focus
from students who were just below the level where law schools would seriously

consider them for admission to students who were significantly below that

level. Smith depo. at 14-16. Therefore, those responsible for admissions
*558 at the law school felt that the CLEO program could not successfully
prepare the participants in one summer to be competitive studentsin aregular
law school class. Id. at 16. Additionally, minorities represented only a

small percentage of the entire pool of applicants to the law school, and law
schools around the country competed for the top minority applicants. Id. at
18. In 1971, after the law school terminated its participation in the CLEO

program, the law school admitted no black students. Wright, vol. 19 at 32.

In the early 1970s, because of the university's concern over the few minority
students enrolled in the law school, a separate admissions committee,
informally called the " Treece committee," (footnote 11) was formed to consider

applications from minority students and disadvantaged nonminority students.



(footnote 12) The purpose of the committee was to ensure that the applicants the
committee reviewed received "fuller consideration” than they would have in the
regular admissions process. Smith depo. at 16. The applicants were evaluated
separately from the applicants before the regular admissions committee, and the
sole criterion for applicants before the Treece Committee was whether the
applicant had a reasonable prospect of passing the first year. (footnote 13) The
Treece committee had no set goals for the number of admissions to be made
through the committee, and the number of applicantsit admitted had little
impact on the regular admissions. (footnote 14) In 1977, the Treece committee
considered 500 applicants, including approximately 100 nonminority applicants.
Of these applicants, the Treece committee admitted sixty-eight minority
students and three nonminority students. "Thus, while the special subcommittee
did consider and grant admission to some white applicants, the predominant
objective of the special subcommittee was to increase minority enrollment at

the Law School." P-1 (Smith memo to Rogers, Oct. 18, 1978, at 1).

The applications before the regular admissions committee were subjected to a
different process. Because of the volume of applications, the admissions
committee could not give individual consideration to each application.
Therefore, the law school implemented a three-category system to narrow the
pool of applications requiring committee consideration. The first category of
applicants, those with Tls above a certain number, were granted "administrative

admission"; that is, administrative personnel automatically sent offers of



admission to these applicants based on the applicants Tls. A "presumptive
denia" category was at the other end of the scale, in which administrative
personnel screened the applications based on specified criteria. If the
administrative person determined the file warranted further consideration, the
file was sent to the regular admissions committee. The admissions committee
reviewed the individual applicationsin the middle category or "discretionary
zone," which included those referred to the committee from the presumptive

denia category.

The law school used this admissions procedure until 1978 when, as a result of

the Supreme Court's decision in Bakke, the law school reassessed its minority
admissions procedure. The law school determined that, although its procedure
differed from that at issue in Bakke, the use of the separate committees to

evaluate applicants was defective. (footnote 15) Therefore, then Dean Smith directed
*559 the admissions committee to operate as one unit rather than as two
subcommittees and instructed the committee to establish the administrative
admission and presumptive denial lines at levels that would increase the number

of applicants given individual consideration. P-1.

After 1978, Johanson set the linesto allow for a reasonable number of
minority candidates to be included with nonminorities in the discretionary
zone. Johanson, vol. 3 at 21. The discretionary zone was then divided into

five or six "bands." (footnote 16) The law school offered admission to a set



percentage of applicants from each band. The percentage decreased from the
first or top band to the last, a reflection of the diminishing credentials of
the bands. The minority applicants were primarily clustered in the lower bands

with few in the upper bands. Wellborn, vol. 24 at 45.

Within each band, minority and nonminority files were blended into groups of

thirty. Each pile was reviewed by three committee members, each of whom was

allocated a certain fixed number of votes determined by the yield desired from
a particular band. Therefore, each member of the committee ultimately had
total discretion to decide whether and what extent to implement affirmative
action for each pile of files that person reviewed. Wellborn, vol. 24 at 9.
Professor Wellborn testified he and other faculty members perceived two
problems with this system: 1) potential unfairness to nonminority candidates
who could be affected by affirmative action solely as aresult of the pilein
which they were included and 2) the application of personal affirmative action
efforts, requiring no justification to the committee as a whole, rather than a
system based on a set policy. Asaresult, in 1980, the law school abandoned

the banding admissions procedure and formed the minority subcommittee.

The minority subcommittee was a part of the full committee that reviewed and
voted on nonminority files. All minority files below the presumptive admission

line were studied by the minority subcommittee. (footnote 17) The subcommittee would



then bring its recommendations to the full committee. At some point during the
middle of the admissions process, the subcommittee would present a report to
the full committee that summarized the features of the minority files being
recommended for admission. The actual files were also available at the meeting
so the full committee could make its own determinations about the recommended
minority applicants in comparison to the nonminority applications pending at
the time. At this point in the process, the members of the full committee were
involved in reading piles of nonminority files and were cognizant of the
qualifications of the nonminorities. Although this method often resulted in
heated discussion and disagreement among committee members over whether to
admit a particular candidate, the process also provided open discussion rather
than the silent voting, which could have reflected personal agendas, that

occurred with the banding procedure. Wellborn, vol. 24 at 15.

In the early 1980s, during these meetings, the committee members spent
considerable time debating whether individual minority candidates met minimum
admissions standards and, thus, could do passing work in law school. Asa

result, the full committee often examined specific minority files. The

ultimate effect was that the entire committee voted on each minority applicant
that the subcommittee brought before the full committee. Goode, vol. 9 at 6.
However, as the *560 pool of minority candidates improved, the focus of the
meetings shifted to choosing among minority candidates that the committee knew,

based on their Tls, could succeed in law school. Wellborn, vol. 24 at 33.



Therefore, less full committee review of each individual file became necessary.

(footnote 18)

Ultimately, the admissions committee determined that the process was

inefficient and not the most effective way of processing minority applicants.
Johanson, vol. 5 at 27. In April 1991, "[alfter considerable debate, the

[admissions] committee, over some strong opposition, directed the chair

[Johanson] to form a subcommittee (including Deans Aleman and Hamilton and the
two minority students) which was to review the minority files and recommend
sufficient candidates for admission to achieve a class that was 5% Black and

10% MA." (footnote 19) Therefore, by 1992, the full admissions committee no longer
selected individual applicants for admission. Wellborn, vol. 24 at 53.

Instead, the minority subcommittee compiled alist and presented it to the full
committee, which made a judgment of how many offersto give to minority
applicants. The minority subcommittee was then delegated the task of deciding
which individual minority applicants were to receive offers of admission.

Thus, by 1992, the admissions process, although involving some interaction and
exchange of information between the full committee and minority subcommittee,
was markedly similar to the pre-Bakke procedure of two separate committees.

This 1992 procedure is the crux of this lawsuit.

B. 1992 Admissions Process



In 1992, the admissions committee was comprised of nine professors, two

assistant deans, and four students. Johanson, vol. 6 at 26. The minority
subcommittee was comprised of Johanson, Aleman, and Hamilton, all of whom were
also members of the full committee. (footnote 20) Aleman, however, did not

participate in reviewing nonminority applications. Johanson, vol. 6 at 25-26.

In 1992 when an application arrived, administrative personnel placed it in an
individual folder, to which additional materials, such as |etters of

recommendation, were added as they arrived at the law school. Each folder was
color-coded based on two criteria: residency and race or ethnicity. The

residency classification indicated whether the applicant was aresident or
nonresident of Texas. The race or ethnicity classification was based on which

of several boxes the applicant checked on the application: Black/African
American, Native American, Asian American, Mexican American, Other Hispanic,

White, or Other. Hamilton, vol. 2 at 19-20.

The application deadline was February 1. However, because the law school
wished to get early offers sent to top applicantsin late January if possible,
Johanson drew initial presumptive admission lines as soon as he had an initial
computer printout showing the numbers and qualifications of the applicants.
Johanson, vol. 3 at 26-27. At this point, about half of the applications were

complete; therefore, Johanson drew theinitial lines relatively high to avoid



too many early offers of admission before the quality of the entire pool of
applicants was defined. (footnote 21) The goal of *561 the initial presumptive
admission lines Johanson drew was to ensure that the top candidates in each
category received offers of admission from the law school as soon as possible.

(footnote 22)

Once Johanson determined which files were in the presumptive admission
category, he conducted a preliminary review of the files. (footnote 23) By the end of
the admissions process, Johanson reviewed 300 to 350 resident files and 200 to
250 nonresident filesin this category. Johanson, vol. 3 at 32-35. In his

review of these files, Johanson checked to seeif the applicant's Tl was

inflated by high grades in a noncompetitive major or at a weak school or if
there was some other questionable feature of the applicant's file. Johanson
generally held those files for further review in the discretionary zone.

Johanson dropped approximately ten percent of the presumptive admission
applicants into the discretionary category. Those applicants with ahigh Tl
reflecting ahigh LSAT and high gradesin arigorous major at aleading
undergraduate institution were admitted by Johanson, who had unilateral
authority to admit any applicant in this category without further consultation

with the full admissions committee. D-362.

At the other end of the spectrum, Johanson set another line, and applicants

whose Tlsfell below that line were presumptively denied admission. One or two



members of the admissions committee reviewed each application in this category
to determine if the Tl adequately reflected the applicant's likelihood of

success in law school or competitive standing relative to the entire applicant
pool. Johanson, vol. 3 at 31-32; P-41; D-362. Generally, as aresult of

this review, twenty to forty files were upgraded from the presumptive denial
zone to the discretionary zone, although Johanson did not recall the specific
number of files moved to the discretionary zone in 1992. Johanson, vol. 5 at

24-25.

The middle category was comprised of those applicants whose Tisfell between

the presumptive denial line and the presumptive admission line, those

applicants who Johanson had moved down from the presumptive admission category,
and those applicants who reviewers had moved up from the presumptive denial
category. In the middle discretionary category, reviewers focused less

attention on the applicant's numbers, as all were relatively close, and instead
carefully evaluated the applicant's qualifications as reflected by the entire

file. Goode, vol. 9 a 4; D-362.

The standards the law school applied to assess applicantsin this system

differed based on race and national origin in two ways. First, Johanson's
determination of the presumptive admission and denial Tls varied between
nonminorities and minorities. (footnote 24) By March 1992, Johanson had lowered the

presumptive admission score for resident nonminorities from athreshold setting



of 202/90 to 199/87. (footnote 25) Similarly, Johanson lowered the *562 presumptive
admission score for Mexican American applicants from 196/84 to 189/78 and the

presumptive admission score for black applicants from 192/80 to 189/78. P-49.

The presumptive denial score for nonminorities was 192/80, and the presumptive
denial score for blacks and Mexican Americans was 179/69. Thus, the
presumptive denia score for nonminorities was higher than the presumptive

admission score for minorities.

Additionally, the law school admissions committee had different procedures

for the review of nonminority and minority filesin the discretionary zone.
Nonminority files were divided into stacks of thirty, which were reviewed by
three members of the admissions committee. (footnote 26) Each person on the
three-person subcommittee voted, on an individual basis with no verbal or

written explanation, to offer admission to a set number of applicants from

within the stack of thirty files. (footnote 27) After the three members completed
their independent screening of the files, Johanson compiled a master tally

sheet reflecting the number of votes received by each applicant in the group of
thirty-five. See, e.g., P-73. Subject to Johanson's review, those applicants

that received two or three votes were offered admission. (footnote 28) In 1992, the
law school made an average of nine offers of admission per stack. P-58. Those
who received no votes were automatically denied admission at that time. (footnote 29)

The law school sent aletter offering applicants who received one vote a place



on the waiting list.

The minority subcommittee reviewed the minority files. In theory, each

member of the subcommittee was to be part of the three-person subcommittees
that reviewed the nonminority files. The testimony reflected, however, that in
1992 Aleman was not on any of the nonminority screening subcommittees. Compare
D-362 with Johanson, vol. 6 at 26. According to the testimony, instead of each
member of the minority subcommittee performing an individual review of the
minority files, as was the procedure for review of nonminority files, the
minority subcommittee met as a group and reviewed each minority applicant's
file. (footnote 30) The subcommittee did not review a set number of files at each
meeting but, instead, made as many decisions as the members felt comfortable
with until their "decision-making powers started to wane." Johanson, vol. 5

at 30. Resident presumptive denial minority files were screened exclusively by

Johanson and Hamilton. Id. at 25.

The members of the minority subcommittee attended the meeting of the full
committee and provided the full committee with a summary of the files the
subcommittee believed to be good applicants for admission. Wellborn, vol. 24
at 18. Although the evidence * 563 reflected that the subcommittee shared
general information about the minority pool of applicants with the full
committee, the minority subcommittee's admission decisions on individual

applicants were virtually final. (footnote 31)



C. Admission Goals and Guidelines

The law school isthe State's premier law school and is top-rated nationally.
The cost of alegal education at the law school, a state-supported
Ingtitution, is inexpensive in comparison to other schools of its caliber and,
therefore, abargain for the quality of education the law school's students
receive. As a conseguence, over 4000 applicants to law school each year

compete for approximately 500 available seats. (footnote 32)

In selecting the entering class, the law school admissions committee has two
specified requirements it must achieve. First, state law mandates the

percentage of nonresidents that may be included in the entering class. In

1992, the law school was prohibited from having more than fifteen percent
nonresidents in the entering class. (footnote 33) The other fixed figure to which the
admissions committee must adhere has been set by the Board of Regents. This

mandate requires the entering class to be composed of at |east 500 students.

In addition to these established figures, the law school attempts to meet the
targets established by the Office of Civil Rights through the Texas Plan of ten
percent Mexican American students and five percent black studentsin an
entering class. Johanson, vol. 4 at 10. These numbers reflect an effort to

achieve an entering class with levels of minority enrollment generally



consistent with the percentages of black and Mexican American college

graduates. The OCR figures, however, are aspirations only, subject to the
guality of the pool of applicants. Johanson, val. 4 at 9; Goode, vol. 9 at

12-13.

Personal interviews are not part of the law school's admission process.
(footnote 34) Therefore, the law school must make its decision based on the
information provided in the applicant's file, which, in addition to the
application form and LSDAS material, may include a personal statement or
|etters of recommendation. The law school used the T1 as an administrative
tool to order candidates for review in the admissions process. However, the
law school did not rely solely on the Tl as the basis for admissions decisions
but instead used it to create presumptions that could be overcome upon
individual review of the files. (footnote 35) The importance of individual review
stems from the fact that the applicants selected for admission come from a
relatively narrow band within the full range of scores, and a difference of few
points does not necessarily correlate with more successful work in law school.
Johanson, vol. 3 at 11; Stein, vol. 18 at 15. Further, the T1 does not
adequately reflect the qualifications and characteristics a law school should
consider in developing a diverse student body, which provides substantial
educational benefit for all members of alaw school class. Brest, vol. 22 at

14.



*564

[11. THE PLAINTIFFS

In 1992, Hopwood, Elliott, Carvell, and Rogers applied for admission to the
law school. Hopwood is awhite female; Elliott, Carvell, and Rogers are white
males. None of the plaintiffs are Mexican American and all are residents of

Texas. (footnote 36)

A. Cheryl Hopwood

Cheryl Hopwood had a Tl of 199, which placed her in the resident presumptive
admit range. Hopwood's Tl reflects a 3.8 grade point average and an LSAT score
of 39. (footnote 37) Hopwood's application indicates she received an associate's
degree in accounting from Montgomery County Community College in May 1984 and a
bachelor's degree in accounting from California State University in Sacramento

in 1988. The application further indicates she is a certified public

accountant in California, she worked twenty to thirty hours aweek while
obtaining her undergraduate degree, and she was active in Big Brothers and Big
Sistersin California. P-145. Hopwood submitted an additional letter to the

law school dated January 22, 1992, requesting permission to attend law school

on alimited basis the first year, if accepted, because of the needs of her

child, who had been born with cerebral palsy. (footnote 38) Hopwood's application

file contains no letters of recommendation. (footnote 39) Additionally, her responses



to the questions are brief and do not elaborate on her background and skill.

She provided no personal statement with the application. (footnote 40)

After hisinitial review of Hopwood's file, Johanson dropped her from the
presumptive admission zone to the discretionary zone because, in his

evaluation, she had not attended schools that were academically competitive

with those of the majority of the applicants, had alarge number of hours at

junior colleges, and was able to maintain a high GPA although working a
substantial number of hours. (footnote 41) Her file was subsequently reviewed by a
three-member subcommittee of the admissions committee, which was comprised of
Associate Dean Michael Sharlot, Dean Hamilton, and a law student. P-217
(Answer to int. 3). Because Hopwood received only one vote as result of the
subcommittee review, the law school sent her aletter, dated April *565 8,

1992, offering her a place on the waiting list. (footnote 42)

The letter, which stated "[w]e regret that we cannot grant you admission to

the 1992 entering class of the Law School at thistime," instructed Hopwood to
return the attached form to the law school within three weeks if she wished to
be placed on the waiting list. P-145. The letter further instructed Hopwood

not to put her name on thelist if she would not be able to accept an offer of
admission as late as August. Hopwood testified she subsequently called the law

school admissions office and was told offers could be made from the waiting



list through the first week of school. Hopwood, vol. 8 at 11-12. Hopwood did
not put her name on the list because personnel in the law school's admissions
office could provide no information regarding the likelihood of admittance from
the list and Hopwood did not believe she would be in a position to make last
minute arrangements for her special childcare needsif she were admitted either

just before or in the first week of classes. Hopwood, vol. 8 at 12.

The Court finds that, under Hopwood's circumstances, she was effectively
denied admission when she received the April 8 letter. Her failure to accept a
position on the waiting list or to seek a deferral of admission until the
following year, which information the Court notes is not included in the law

school's April 8 letter to Hopwood, does not negate this fact. (footnote 43)

B. Kenneth Elliott

Kenneth Elliott applied with a Tl of 197, representing a GPA of 2.98 and an
LSAT score of 167. Elliott's application indicates he received aB.B.A. in
accounting from the University of Texasin 1984, isacertified public
accountant, and has worked as an auditor or examiner for state agencies since
receiving his undergraduate degree. P-153. In addition to his personal
statement, Elliott's file contains two letters of recommendation from

employment supervisors.



In the discretionary zone of nonminority applicants, Elliott's file was

reviewed by a subcommittee of three that included Johanson. D-332 at A-33.
Elliott received no votes, and the law school sent him adenial letter dated

April 11, 1992. P-153. In July 1992, Elliott's father wrote a letter to Dean

Mark Y udof in which he requested that Elliott's application for admission be
reconsidered. P-165. Elliott's father further stated that Elliott did not

know he was writing the letter and that Elliott's "friends and family all feel

that he was not accepted to U.T. because of limited openings at U.T. dueto
mandatory minority and women quotas which use alarge percentage of the
openings." (footnote 44) The dean referred the letter to Hamilton, who informed
Elliott's father that although she was not at liberty to discuss Elliott's
application, she would pursue the matter with Elliott if Elliott felt he had

been treated unfairly. Hamilton, vol. 2 at 67. Hamilton testified she

telephoned Elliott, told him she had received aletter on his behalf, and

invited him to come to her officeto visit. Id. at 67-68. Hamilton testified

Elliott canceled the first appointment and she scheduled a second appointment,
which she canceled. Hamilton testified she subsequently called him back and
told him she was placing him on the waiting list. (footnote 45) Elliott, however,
testified *566 he had no further conversations with anyone at the law school
after the failed meetings and did not know he had been placed on the waiting

list. Elliott, vol. 7 at 21.

Hamilton testified that on August 24, she decided to grant Elliott an offer



of admission, left a message on his answering machine, and instructed
admissions personnel to continue to try to reach him. Hamilton, vol. 2 at
58-59. Hamilton stated that approximately a week later, after classes had
begun, Elliott returned her call but indicated it was impossible for him to
attend school at that time. 1d. at 59-60. However, in Hamilton's affidavit,
submitted to this Court as part of the pretrial motions, Hamilton stated that
Elliott never responded to her phone calls. D-447 (Supp.Decl. of Hamilton at
3). Further, Elliott's file contains no letters either notifying him of his
placement on the waiting list or his admission to school, despite the existence
of such documentation for others offered admission from the waiting list late

in the process.

The Court finds that Elliott had to have realized, at minimum, his

application was under reconsideration when an assistant dean initialy
contacted him. However, being offered a position on the waiting list, asthe
Court has already found, is not equivalent to admission. To determine whether
Elliott actually received an offer of admission, the Court must evaluate the
conflicting testimony of Elliott and Hamilton. The discrepanciesin Hamilton's
affidavit and trial testimony, as well as the law school's lack of

documentation of Elliott's status, weigh in Elliott's favor. (footnote 46)

Accordingly, the Court finds that Elliott was not notified of hisadmission to

law school.



In 1992, Elliott also applied to Baylor School of Law and Texas Tech School
of Law. He was denied admission to Baylor. Although accepted at Texas Tech, a
state university, Elliott declined the offer of admission by letter dated June

2, 1992. See D-401.

C. Douglas Carvell

Douglas Carvell had aTl of 197, which was based on an undergraduate GPA of
3.28 and an average LSAT score in the 76th percentile. (footnote 47) His application
reflects that in 1991 he received his B.A. in political science from Hendrix

College in Conway, Arizona. P-151. The LSDAS report indicates Carvell ranked
98th in his class of 247 at Hendrix College. P-151; D-336 at A-49. Carvell

provided detailed responses to the application questions on typewritten

attachments to his application. Carvell's file included three letters of
recommendation, one from a professor at Hendrix College that compliments his
intellectual abilities but describes his performance as uneven, disappointing,

and mediocre. P-151.

Because Carvell's Tl placed him in the nonminority discretionary zone, his
file was reviewed by a subcommittee of three. He received no votes from the
two faculty members on the subcommittee, Professors Steven Goode and Mark

Gergen, but did get one favorable vote from a student member of the committee.



See D-335, D-336. Therefore, by letter dated April 15, 1992, the law school
offered him a position on the waiting list, which he accepted. While he was on
the waiting list, Carvell's file was reviewed by Associate Dean Michael
Sharlot, a member of the admissions committee. Sharlot did not vote to admit
Carvell from the waiting list. D-334 at A-43-A-44. By letter dated July 16,

1992, the law school denied Carvell admission. P-151.

In addition to the law school, Carvell applied for admission to Southern

Methodist University School of Law and Vanderbilt *567 School of Law. He was
denied admission to Vanderbilt, but was accepted at SMU, where he has completed
hisfirst year of law school. Carvell, vol. 10 at 6-7. Carvell also applied

to the University of Texas School of Business and was denied admission. Id. at

12. At SMU, Carvell is pursuing a master's of business administration in a

joint program with the SMU law schoal. Id. at 6.

D. David Rogers

David Rogers had a Tl of 197 based on his undergraduate GPA of 3.13 and an
LSAT score of 166. In the early to mid-1980s, Rogers attended the University

of Texas as astudent in Plan 11, an honors program. However, in 1985, he was
dismissed because of his poor scholastic performance. Rogers, vol. 11 at 55.

Rogers subsequently attended the University of Houston-Downtown and received an

undergraduate degree in professional writing in 1990. P-171; Rogers, vol. 11



at 56. In 1992, Rogers received an advanced degree in professional writing
from the University of Southern California. P-171. Rogers noted on his law
school application that "as a white who attended an all-minority school for
several years, and who was raised by a single mother, | have an unusual
understanding of the challenges faced by women and minorities." P-171.
Rogers's application file contains no letters of recommendation. P-171; see

also D-335 at A-46-A-47.

Rogers received no votes from any member of the subcommittee that reviewed
his file in the nonminority discretionary zone. By letter dated April 7, 1992,

he was denied admission to the law school. P-171.

V. DISCUSSION

A. Ripeness and Standing

As apreliminary matter, the defendants contest the ripeness of two of the

plaintiffs claims and the standing of all plaintiffsto bring this cause of

action. (footnote 48) With regard to Hopwood and Elliott, the defendants argue their
claims are not ripe because neither was denied admission. (footnote 49) As stated
above, the Court has found both Hopwood and Elliott were, in effect, denied

admission to the law school. Therefore, aripe controversy exists between



these two plaintiffs and the defendants.

The defendants contend Hopwood lacked standing to challenge the admissions
policy because she failed to accept a position on the waiting list or to ask

for deferred admission. Therefore, according to the defendants, she has failed
to exhaust the administrative procedures available to her. The defendants
further contend all plaintiffslack standing in that none can show they would

have been granted admission absent the challenged admissions policies. (footnote 50)

To have standing to challenge a governmental action, a plaintiff must
demonstrate a concrete "injury in fact," a causal relationship between the
injury and the challenged conduct, and a likelihood the injury will be
redressed by afavorable decision. Northeastern Fla. Contractorsv. City of
Jacksonville, --- U.S, ----, ---- - ---- , 113 S.Ct. 2297, 2301-02, 124 L .Ed.2d
586 (1993). However, the "injury in fact" in an equal protection case
involving a barrier that makes it more difficult for members of one group to
obtain a benefit than it is for members of another group is the denia of the
equal treatment and not the ultimate inability to obtain the benefit. Id. at

----, 113 S.Ct. at 2303.

The defendants assert this exception to requiring plaintiffs to show adirect
causal relationship islimited in its application to challenges to the validity

of express set-asides or reservations such as those addressed in City of



Jacksonville and Bakke. The Court does not read the requirements for standing
set forth in City of Jacksonville *568 to be limited in the manner defendants
contend. In defining standing as applied in equal protection cases, the

Supreme Court reviewed its precedent on the issue. The overarching proposition
of the cases the Supreme Court cited in reaching its holding was not that the
causal-connection exception applied only to specific set-asides, but that an
"injury in fact" stemmed from any governmental barrier that either created a
discriminatory obstacle or had the effect of producing unequal accessto a
governmental benefit. (footnote 51) Accordingly, the Court finds all the plaintiffs
have standing--they have sufficiently alleged that the law school's admission
process is the cause of their injury and that ajudicial order could redress

theinjury. (footnote 52)

B. Standard of Review

Affirmative action plans based on race trigger strict judicial scrutiny.

City of Richmond v. JA. Croson Co., 488 U.S. 469, 493, 109 S.Ct. 706, 721, 102
L.Ed.2d 854 (1989); see also Bakke, 438 U.S. at 291, 98 S.Ct. at 2748 (Powell,
J.) ("Racia and ethnic distinctions of any sort are inherently suspect and

thus call for the most exacting judicial examination."). Further, "the level

of scrutiny does not change merely because the challenged classification

operates against a group that historically has not been subject to governmental

discrimination." Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 273, 106 S.Ct.



1842, 1846, 90 L.Ed.2d 260 (1986); see adso Croson, 488 U.S. at 494, 109 S.Ct.
at 722 (reaffirming equal protection analysisis not dependent on the race of

those burdened or benefited by a classification).

The defendants contend, however, strict scrutiny isinappropriate in this

cause in light of the Supreme Court's holding in Metro Broadcasting v. FCC, 497
U.S. 547, 110 S.Ct. 2997, 111 L .Ed.2d 445 (1990). In Metro Broadcasting, the
Supreme Court held that affirmative action plans adopted pursuant to federal
mandates are subject to intermediate scrutiny--a determination whether the

plans serve important governmental objectives and whether they are
substantially related to the achievement of the objectives. Id. at 565, 110

S.Ct. at 3009. The defendants contend that the Texas Plans equate to a

federal mandate because they stem from the OCR's insistence on full compliance

with Title VI, an objective that is within the power of Congress. (footnote 53)

The Court finds the argument unpersuasive. In Metro, the FCC's minority

ownership programs had been specifically mandated and approved by Congress.
Id. at 563, 110 S.Ct. at 3008. While it is true that Congress has the power

to identify and redress the effects of discrimination and has charged the DOE
with assuring compliance with Title VI, there is no similar congressional
mandate in this cause. Further, the FCC is alicensing body that, pursuant to

a congressional mandate, established specific minority ownership policies. The



OCR has provided Texas with a number of suggested tools Texas may implement to
bring the higher educational system into compliance with Title VI; it has nat,
however, required *569 the State to adopt any specific procedures. Although

the defendants characterize the law school's efforts as pursuant to an OCR

"consent decree," the evidence reflects that, to date, the State of Texas

effortsto comply with Title VI have been made voluntarily in an effort to

avoid a specific mandate or the loss of federal funding. Ashworth, vol. 13 at

34, 39.

Further, under equal protection analysis, the same level of scrutiny applies

to race-conscious affirmative action plans adopted pursuant to consent
agreements as to other voluntarily adopted plans. See, e.g., In re Birmingham
Reverse Discrimination Employment Litig., 833 F.2d 1492, 1501 (11th Cir.1987),
aff'd sub nom. Martin v. Wilks, 490 U.S. 755, 109 S.Ct. 2180, 104 L.Ed.2d 835
(1989) (Title VII consent decree). Indeed, the most recent circuit court

opinion analyzing an affirmative action plan in the education context,

specifically a scholarship plan adopted in response to protracted litigation

and OCR guidelines, upheld the lower court's application of strict scrutiny as

the proper standard for review of the plan. See Podberesky v. Kirwan, 956 F.2d

52, 55 (4th Cir.1992).

The most compelling justification for application of strict scrutiny in this

context is to provide assurance that individual rights are afforded the full



protection they merit under the Constitution. Only by applying strict scrutiny
can a court honestly weigh the validity and necessity of efforts to remedy past
wrongs against the rights of otherwise qualified nonminorities affected by the
efforts. Although the use of racial classificationsis disfavored, there are
Instances when such classifications serving proper purposes should be upheld.
Only through diligent judicial examination can a court determineif a
classification is consistent with constitutional guarantees and not related to
“illegitimate notions of racial inferiority or smpleracial politics."

Croson, 488 U.S. at 493, 109 S.Ct. at 721. Accordingly, the Court concludes
the law school admissions process must be subjected to a strict scrutiny test
under the Equal Protection Clause of the Fourteenth Amendment to protect both
the integrity of the process and the important individual rights at issue.

(footnote 54)

C. Application of Strict Scrutiny

Strict judicial scrutiny involves a determination of whether the law school
process served "a compelling governmental interest” and whether the processis
"narrowly tailored to the achievement of that goal." See Wygant v. Jackson

Bd. of Educ., 476 U.S. 267, 274, 106 S.Ct. 1842, 1847, 90 L.Ed.2d 260 (1986).
The purpose of ascertaining whether a compelling governmental interest exists
Isto "smoke out" illegitimate uses of race by ensuring that the goal is

important enough to use the suspect tool of racial preference. Croson, 488



U.S. at 493, 109 S.Ct. at 721. The narrowly tailored analysis "ensures that
the means chosen 'fit' this compelling goal so closely that thereislittle or
no possibility that the motive for the classification was illegitimate racial

prejudice or stereotype.” Id.

1. Compelling Governmental Interest.--Both sides expended considerable
time and effort at trial on the issue of whether a compelling governmental
interest existed sufficient to justify the need for the law school's

affirmative action program. The defendants offered a number of reasons as
justification for the law school's affirmative action program. These reasons
are set forth in the law school's " Statement of Policy on Affirmative Action™:
(footnote 55)

*570 To achieve the School of Law's mission of providing afirst

class legal education to future leaders of the bench and bar of the state by

offering real opportunities for admission to members of the two largest

minority groupsin Texas, Mexican Americans and African Americans;

To achieve the diversity of background and experiencein its

student population essential to prepare students for the real world functioning

of the law in our diverse nation;

To assist in redressing the decades of educational



discrimination to which African Americans and Mexican Americans have been

subjected in the public school systems of the State of Texas;

To achieve compliance with the 1983 consent decree entered with
the Office of Civil Rights of the Department of Education imposing specific
requirement for increased efforts to recruit African American and Mexican

American students;

To achieve compliance with the American Bar Association and the
American Association of Law Schools standards of commitment to pluralist

diversity in the law school's student population.

D-362. Although all are important and laudable goals, the law school's
efforts, to be consistent with the Equal Protection Clause, must be limited to
seeking the educational benefits that flow from having a diverse student body
and to addressing the present effects of past discriminatory practices. See
Bakke, 438 U.S. at 313; 98 S.Ct. at 2760 (environment fostering robust
exchange of ideas makes goal of diversity "of paramount importance in the
fulfillment of [auniversity's] mission"); United Statesv. Paradise, 480 U.S.
149, 167, 107 S.Ct. 1053, 1064, 94 L .Ed.2d 203 (1987) (" The government
unguestionably has a compelling interest in remedying past and present
discrimination by a state actor."); Podberesky, 956 F.2d at 57 (race-related

remedy may be used in attempt to remedy effects of past discrimination).



Accordingly, the Court will evaluate the program in light of these goals.

(footnote 56)

The plaintiffs do not dispute that under the holding of Bakke, obtaining the
benefits that flow from aracially and ethnically diverse student body isa
compelling interest justifying the use of racial preferences. (footnote 57)
Nevertheless, the plaintiffs suggest that under more recent Supreme Court
decisions, the only compelling interest recognized for race-conscious programs

Is remedying the past effects of racial discrimination. (footnote 58) However, none
of the recent opinionsis factually based in the education context and,

therefore, none focuses on the unique role of education in our society. (footnote 59)
Absent an explicit statement from the Supreme Court overruling Bakke, this

*571 Court finds, in the context of the law school's admissions process,

obtaining the educational benefits that flow from aracially and ethnically

diverse student body remains a sufficiently compelling interest to support the

use of racial classifications.

The defendants presented evidence, which included the testimony of deans from
law schools across the country and the testimony of former and current law
students, that the benefit to the law school educational experience derived

from adiverse student population is substantial. See, e.g., Brest, vol. 22 at
22-23; Stein, vol. 18 at 20-21; Bollinger, vol. 16 at 23-26; Spector, vol.

15 at 9-10. Additionally, severa professorstestified regarding the



educational benefit of having a diverse group of students in the classroom
setting. See, e.g., Goode, vol. 9 at 20-21; Y udof, vol. 21 at 59-60.

According to the evidence presented at trial, without affirmative action the
law school would not be able to achieve this goal of diversity. Had the law
school based its 1992 admissions solely on the applicants' Tls without regard
to race or ethnicity, the entering class would have included, at most, nine

blacks and eighteen Mexican Americans. (footnote 60)

Although under current law the goal of diversity is sufficient by itself to
satisfy the compelling governmental interest element of strict scrutiny, the
objective of overcoming past effects of discrimination is an equally important

goal of the law school's affirmative action program. The plaintiffs have

asserted that any past discrimination against blacks occurred so long ago, it

has no present effects and that the law school has never discriminated against
Mexican Americans. (footnote 61) The plaintiffs further assert the Court should limit
itsreview of past discrimination to official acts and policy of the University

of Texaslaw school and should not consider discrimination in Texas

educational system as awhole. As support for this contention the plaintiffs

cite Croson, in which the Supreme Court struck down a city set-aside program

that required thirty percent of city contracts to be subcontracted to minority
businesses. 488 U.S. at 499, 109 S.Ct. at 724 ("Like the claim that

discrimination in primary and secondary school justifiesarigid racial



preference in medical school admissions, an amorphous claim that there has been
past discrimination in a particular industry cannot justify the use of an

unyielding racial quota.").

Recently, however, the Supreme Court held that a system of higher education
isunder an affirmative duty to eliminate every vestige of racial segregation
and discrimination in its educational system and to reform those policies and
practices that required or contributed to separation of the races. United
Statesv. Fordice, --- U.S. ----, ----, 112 S.Ct. 2727, 2743, 120 L.Ed.2d 575
(1992). Thus, it appears the Supreme Court has recognized that the

restrictions it has applied in ascertaining the present effects of past
discrimination in the employment context, specifically the prohibition against
remedying effects of "societal discrimination” and discrimination implemented
by another governmental unit, are not appropriate in the education context.
See also Podberesky v. Kirwan, 838 F.Supp. 1075, 1098 & n. 79 (D.Md.1993).
"Applicants do not arrive at the admissions office of a professional school in
avacuum," and, in fact, have ordinarily been students in an educational system
for sixteen years. Geier v. Alexander, 801 F.2d 799, 809 (6th Cir.1986). The
Court believes, therefore, the residual effects of past discrimination in a
particular component of a state's educational system must be analyzed in the
context of the state's educational system as awhole. The State's institutions

of higher education are inextricably linked to the primary and secondary

schools in the system. Accordingly, *572 this Court has not limited its



review to the law school or Texas' higher education system in evaluating the
present effects of past discrimination. (footnote 62) However, were the Court to
limit its review to the University of Texas, the Court would still find a

"strong evidentiary basis for concluding that remedial action is necessary."

Podberesky v. Kirwan, 956 F.2d at 55.

As discussed above, Texas long history of discrimination against blacks and
Mexican Americansin public education is chronicled in court opinions, the
findings of the OCR, and the continuing desegregation suits against the State.
(footnote 63) The State of Texas engaged in overt discrimination against blacks until
the practices were forcibly dismantled in the relatively recent past.

Discrimination in education was at the center of official discrimination

against black Texans. Additionally, the University of Texas has a history of

racial discrimination.

Similarly, the State has subjected Mexican Americans to discriminatory
practices in the education area as reflected in the findings of unlawful de

jure discrimination in the numerous desegregation lawsuits. Less documentation
exists of overt official discrimination against Mexican Americans than against
blacks at the University of Texas. However, the legacy of Texas

discriminatory practices continues to hinder the University of Texas efforts

to attract qualified Mexican American students.



In recent history, there is no evidence of overt officially sanctioned

discrimination at the University of Texas. The evidence reflects that the

university has made genuine effortsin the last decade to end discrimination by
recruiting and maintaining minority faculty members and students and condemning
racial incidents occurring on campus or involving student organizations.

Despite these efforts, however, the legacy of the past has | eft residual

effects that persist into the present. The evidence presented at tria

indicates those effects include the law school's lingering reputation in the

minority community, particularly with prospective students, as a"white"

school; an underrepresentation of minoritiesin the student body; and some

perception that the law school is a hostile environment for minorities,

The university's efforts to recruit minorities has led to a modest increase

in the number of minorities attending the law school. However, admissions and
recruitment personnel face difficultiesin attracting qualified minorities to

enroll in the law school. These difficulties stem from negative perceptions of
theracial climate at the law school as aresult of past discrimination. (footnote 64)
Because of the law school's legacy of discrimination, it must overcome a
perception that it is a"white institution.” Wright, vol. 19 at 33-34.

Recent racial incidents, although not officially sanctioned by the school, have
reinforced the perception that the university is hostile to minorities and has

hurt its ability to recruit minority students. Wright, vol. 19 at 29-31. An



affirmative action program is therefore necessary to recruit minority students

because of the past discrimination.

The effects of the State's past de jure segregation in the educational system

are reflected in the low enrollment of minorities in professional schools,
including the law school. The OCR findings and the OCR's continuing review of
Texas efforts to desegregate demonstrate the pervasive nature of past
discrimination in the higher education *573 system. (footnote 65) As aresult of
policies of official discrimination in the Texas higher education system, a
generation of blacks and Mexican Americans who are the parents of those
presently of law school age were denied meaningful opportunities for higher
education. Glenn, vol. 23 at 51-53; Romo, vol. 17 at 63-64; Wright, vol. 19

at 45-47. The denial of these opportunities to the generation of minority
parents bears a causal connection to the diminished educational attainment of

the present generation. Glenn, vol. 23 at 51-52; Romo, vol. 17 at 53-54.

Further, many public schools in Texas continued to have a substantial degree

of racia and ethnic segregation during the 1970s and 1980s, the decadesin

which the majority of 1992 law school applicants attended primary and secondary
schools. Glenn, vol. 23 at 48-51; D-379. This segregation has handicapped

the educational achievement of many minorities. The ultimate effect of the
inferior educational opportunity, combined with the lower socioeconomic status

of minoritiesin Texas, is adisproportionately smaller pool of minority



applicantsto law school. D-379 at 6-7; see also supra note 3.

In addition, some minority students enrolled in the law school feel isolated
even with the current commitment to affirmative action and diversity and are
often hesitant to participate in class discussion when they are the sole
minority or one of afew minoritiesin aclass. Longoria, vol. 15 at 32-34;
Rodriguez, val. 17 at 24-25. Some minority students continue to perceive a
hostile racial environment on the campus, which they assert is reflected in
insensitive comments by fellow students and faculty. Bell, vol. 14 at 16,

29-34; Escobedo, vol. 14 at 41-42; Longoria, vol. 15 at 32-24.

Accordingly, despite the plaintiff's protestations to the contrary, the

record provides strong evidence of some present effects at the law school of
past discrimination in both the University of Texas system and the Texas
educational system as awhole. Therefore, the Court finds the remedial purpose
of the law school's affirmative action program is a compelling governmental

objective.

2. Narrowly Tailored.--The Court must next decide if the admissions process
was narrowly tailored to achieve the goals of diversity and overcoming the
present effects of past discrimination. This determination requires the
application of four factors: the efficacy of alternative remedies; the

flexibility and duration of the relief; the relationship of the numerical



goals to the percentage of minoritiesin the relevant population; and the
impact of therelief on the rights of third parties. See United Statesv.

Paradise, 480 U.S. 149, 171, 107 S.Ct. 1053, 1066, 94 L.Ed.2d 203 (1987).

The defendants have shown it is not possible to achieve a diverse student
body without an affirmative action program that seeks to admit and enroll
minority candidates. Brest, vol. 22, at 15. As stated above, in 1992, the

entering class would have included at most nine blacks and eighteen Mexican

Americans, had the review of minorities been limited to those applicantsin the
presumptive admit and discretionary zones for white applicants. D-441; Y udof,
vol. 21 at 44; Johanson, vol. 6 at 38. These numbers reflect the maximum
potential and assume no adverse affect on the number of applicants stemming

from the abandonment of affirmative action.

Further, the record indicates the ultimate effect of abandoning affirmative

action at the law school would be to redirect minorities to the historically
separate state law school at Texas Southern University, thereby resegregating

the law school. (footnote 66) Alternatives, such as minority scholarships and
increased minority *574 recruitment, while effective tools in conjunction

with the affirmative action program, would not be effective means by themselves
to meet the compelling governmental interests of true diversity and remedying

the effect of past de jure segregation. In fact, the record in this case



demonstrates that, without affirmative action, the perception of the law school
asa"white" institution would be exacerbated, which would compound the
difficulties of attracting top minority students. Wright, vol. 19 at 36-37;

Goode, vol. 9 at 19; Rodriguez, vol. 17 at 25.

The evidence shows that despite genuine efforts to end discrimination, the
legacy of the past continues to hinder the law school's efforts to attract

highly qualified minority students. Accordingly, the Court finds affirmative
action in the law school's admissions program is an effective and necessary
means to overcome the legacy of the past and to achieve the diversity necessary

for afirst-class university.

The plaintiffs argue the admissions program establishes the functional

equivalent of an impermissible quota system in which the law school attempts to
camouflage quotas through the use of the term "goals." The plaintiffs contend
because the admissions committee knows the approximate number of studentsin an
incoming class, the five percent black and ten percent Mexican American figures

trandate into specific numbers.

The admissions data from the past ten years shows variations in the admission
figures for the two groups receiving admissions preferences at the law
school--blacks and Mexican Americans. The data reflects that between 1983 and

1993, the percentage of black admissions varied from alow of 3.2 percent,



occurring in 1987, to ahigh of 9.3 percent in 1983. The percentage in 1992
was 8.0 percent. Mexican American admissions varied from alow of 10 percent,
occurring in both 1983 and 1993, and a high of 14.3 percent occurring in 1984.

The percentage in 1992 was 10.7. (footnote 67)

Anillegal quota, as defined by the Supreme Court, exists when a fixed number
of seats are set aside or an unyielding number is set to achieve agoal. See
Bakke, 438 U.S. at 288, 98 S.Ct. at 2747 (defining quota as fixed number of
seats set aside); see also Metro Broadcasting, 497 U.S. at 599, 110 S.Ct. at
3027 (equating quota with a"fixed quantity set aside"); Croson, 488 U.S. at
499, 109 S.Ct. at 724-25 (describing thirty percent minority set-aside asrigid
and unyielding quota); Fullilove v. Klutznick, 448 U.S. 448, 498, 100 S.Ct.
2758, 2785, 65 L.Ed.2d 902 (1980) (equating quota with set-aside). Though it
Is evident from the admissions figures that the percentages of desired
minoritiesin a class derived from the OCR investigation served as guidelines,
the law school did not rigidly and inflexibly apply the numbers. Instead, the
percentages fluctuate randomly, albeit within arelatively narrow range, and
show no consistent pattern of increase. In some years, the law school has
failed to meet its goals because of the relatively weak strength of the

minority applicant pool. Goode, vol. 9 at 13-17. No evidence was presented at
trial that the law school granted a set-aside for any particular group or that
competition for any specific seat in the class was closed to some students

because of race or ethnicity. (footnote 68) Accordingly, the Court finds the 1992



admissions process did not use an illegal quota but was, in fact, flexiblein
achieving its goals based on the strength of the minority applicant pool.

*575 Asfor duration, the law school has not stated precisely how

long it envisions maintaining its affirmative action admissions program.
However, in the 1990s, as the minority applicant pool improved, the admissions

committee made the decision not to admit greater numbers of minority students

but to attempt to close the gap in credentials of minority and nonminority
students. Wellborn, vol. 24 at 31-35; Goode, vol. 9 at 7, 17-18. Therefore,
in 1992, despite a significant increase in the number of minority applicants
from the previous years, the law school's minority admissions remained

relatively stable. Johanson, vol. 6 at 13-14; P-47; D-438; D-439.

The current objective of the law school, as articulated at trial, isto

continue to narrow the gap to the point where affirmative action will not be

required to achieve arepresentative percentage of minorities in the entering

classes. (footnote 69) The evidence reflects that the law school admissions committee
regularly reviews and adjusts the remedy to evaluate its necessity and

efficacy. (footnote 70) Certainly, an indefinite program would violate the Equal
Protection Clause. However, the law school's use of the program until the OCR

has determined Texas is in compliance with Title VI and until thegap in

minority and nonminority credentials has narrowed such that the State will

remain in compliance with Title VI without the need for affirmative action does



