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. Introduction

Plaintiffs submt this nenorandumin opposition to the
notion to intervene of various M chigan high school students and
"Citizens for Affirmative Action's Preservation” (hereinafter
collectively referred to as "applicants"). As discussed bel ow,
applicants plainly do not have a protectable legal interest in
this action A a prerequisite to intervention as a matter of right
under Rule 24(a). Even if they had such an interest, the notion
to intervene is at mninmum premature insofar as the allegations
relating to the required proof of "inpairnent of interest" and
"i nadequat e representation"” are nere specul ati ons about positions
or argunents that defendants may or may not assert in defense of
their adm ssions policies and practices. Until defendants have
at | east answered interrogatories about, anong other things, the
nature of the "conmpelling interest(s)" clained by defendants as
justification for their race-based adni ssions policies, there is
no record fromwhich to conclude that whatever interests
applicants have nmay be inpaired or that they will not be ade-
quately represented by defendants.

The Court should also deny the alternative notion for
perm ssive intervention under Rule 24(b) for the reason that

appl i cants have no |l egally cogni zabl e claimor defense for which



there could be a "question of law or fact in comon” with the

parties to this lawsuit. Ganting the notion would al so unduly

del ay and prejudi ce adjudication of the parties' rights in this
action because of the extraneous and hypothetical issues that

appl i cants propose to litigate.



1. Argunent
A. Applicants are not entitled to Intervention as a Matter of
Ri ght under
Rul e 24(a)

Intervention as a matter of right under Rule 24(a) requires
the proposed intervenors to denonstrate that all four criteria of
the rule have been net: (1) that the notion is tinely; (2) that
the proposed intervenors have a "significant legal interest” in
the subject of the pending litigation; (3) that the disposition
of the action may inpair or inpede the proposed intervenors
ability to protect their legal interest; and (4) that the parties
to the litigation cannot adequately protect the proposed inter-
venors' interest. See, e.g., Jansen vs. City of Cncinnati, 904
F.2d 336, 340 (6th Gr. 1990). In this case, applicants are
unabl e to nmeet the second and third elenments of the rule because
they have no "significant legal interest"” that could be inpaired
inthis litigation. As to the fourth elenent, applicants have
brought their notion at such an early and premature stage of the
litigation that, even assum ng they had a protectable interest,

there is no basis in the record fromwhich to concl ude that



def endants coul d not adequately protect that interest.

1. Applicants Lack a "Protectable Legal Interest” in this Action
The Suprene Court has determ ned that the Rule 24(a)

requi rement of an "interest relating to property or transaction

which is the subject of the action” neans a "significantly pro-

tectable interest.” Donaldson v. United States, 400 U. S. 517

(1971). The Sixth Grcuit repeatedly has required that the

interest in the litigation be a "direct, substantial interest”
that "nmust be “significantly protectable.'" See, e.g., Purnel

v. Cty of Akron, 925 F.2d 941 (6th Cr. 1991); G ubbs v. Norris,
870 F.2d 343, 346 (6th Cr. 1989) ("interest nust be sig-
nificantly protectable.”™ The Sixth G rcuit has al so described
the interest as one that nust be a legally protectable interest.
See, e.g., Mchigan State AFL-CIOv. MIler, 103 F.3d 1240, 1245
(6th Cr. 1997) (appropriate focus under Rule 24(a) is "whether
[applicant for intervention] has a legal interest in [the] case
that is substantial enough to warrant intervention as a matter of
right"); Jansen v. Gty of Cincinnati, 904 F.2d 336, 341 (6th
Cr. 1990) ("[a]pplicants for intervention as a matter of right
must have a significant legal interest in the subject nmatter of
the litigation"); Stotts v. Menphis Fire Departnent, 679 F.2d
579, 582 (6th Cr. 1982) (intervention denied where there was no

"legally protected interest").



Two flaws | oomparticularly large in applicants' argunent
that they have the kind of "interest"” in this lawsuit that Rule
24(a) requires. First, although applicants reiterate throughout
their menorandumthat they have an "interest," even a "vital
interest” in the case, nowhere do they explain how that interest
is "significantly protectable"” or even just "protectable.” Their
reasoning is ipse dixit: applicants assert that they have an
"interest" in the case sufficient under Rule 24(a); therefore
they nust have one. As explained in the discussion of cases

bel ow, the |l aw requires nmuch nore than applicants have shown.

Plaintiffs' lawsuit challenges the | awful ness of the
racially discrimnatory adm ssions policies and practices of
defendants from 1995 to the present. Applicants undi sputably are
desirous of preserving and defendi ng the defendants' policies,
and applicants may be able to show they would actually benefit
fromthe policies. Those show ngs, however, certainly do not
amount to denonstration of a "significantly protectable inter-

est;" the argunent that applicants have a desire and interest in
preserving the defendants' system of racial preferences is not in
| aw or logic an argunent that they have a "protectable interest.”

Applicants argunent for an "interest" sufficient under Rule
24(a) evaporates upon the answer to one question: \Wat protection

or entitlenment could applicants claimif defendants unilaterally

and voluntarily ceased use of racial preferences in adm ssions?



They cl ai m none and have none. Defendants have not pled in their
answer, and applicants have not argued in their nmenorandum t hat
any constitutional, statutory, or contractual provision obligates
defendants to nmaintain the policies challenged by plaintiffs.

Def endants and applicants no doubt contend that defendants'
policies are defensible on the basis of Justice Powell's concur-
ring opinion in Regents of the University of California v. Bakke,
438 U.S. 265 (1978). The legal disconnect in applicants' reason-
ing, however, is their inplied and fal se assunption that what
defendants are allegedly permtted to do equates to sonmething to
whi ch applicants are entitled, a "significantly protectabl e |egal

interest."1 There is no basis in law for such a concl usion. 2

The second fl aw perneati ng applicants' argunent for an
"interest" under Rule 24(a) is one that denonstrates both the
| egal insufficiency of their position and the serious practica
conplications that will burden this Court and the parties if the
notion is granted. Applicants want to expand the scope of this
| awsuit well beyond anything put in issue by the conplaint and
answer. They offer the parties and the Court the opportunity to
try two cases instead of one, the first being plaintiffs' chal -
| enge to defendants' past and present adm ssions policies, and
the second consisting of applicants' conplaint against some

future, hypothetical adm ssions policy that allegedly will deny



them "access"” to the University of Mchigan. 3 The offer should

1 That applicants mss this point is evident in their heavy
reliance on cases where a protectable legal interest is clearly
present. For exanple, applicants cite to cases involving consent
decrees, which given the parties to the agreed upon and court
approved decrees enforceable |egal rights. See, e.g., Jansen vs.
Cty of CGncinnati, 904 F.2d 336 (6th GCr. 1990). Simlarly, in
the school desegregati on cases, where there has been de jure
segregation in the past, there is a recogni zed | egal interest
under the Fourteenth Amendnment in elimnating the discrimnation.
See also, e.qg., Freeman vs. Pitts, 503 U S. 467, 494 (1992) (once
school district has renedi ed racial inbalance due to de jure
segregation, there is no further duty to renedy inbal ance caused
by denographic factors).

2 This argunment for denying intervention does not, of course,
require resolution of the nerits of defendants' or applicants'
contentions about Bakke. The point is that even if defendants’
policies were perm ssible under Bakke, applicants have not shown
that they have their own "legally protected interest” in the

vol untary, continued use of those policies.

3 Applicants cite, for exanple, to reported drops in mnority
adm ssions at the University of California at Berkeley and the
University of Texas, and to literature on the performance of
mnorities on standardi zed tests. See Applicants' Menorandum at
p.7 & n.7, and p.12, n.11. How can applicants divine that
plaintiffs' success in this lawsuit will result in adoption of a
particul ar adm ssions system enpl oyed by another institution, or
that defendants will even continue to use standardi zed tests in
consi deri ng adni ssi ons?

be rejected because the additional tinme, expense, and protracted
litigation devoted to this second issueAsolely attributable to
the interventi onAwoul d necessarily all be for naught. Until and
unl ess defendants inplenment or announce inplenmentation of a
specific adm ssions policy that applicants find objectionable,
there is no justiciable issue for this Court to deci de about such
a policy. Mreover, contrary to applicants contentions about
stare decisis, no anobunt of success by plaintiffs in this | awsuit

precl udes or even hinders applicants fromnounting a | egal chal -



| enge to sone future, actual adm ssions policy that applicants
believe to be unlawful. The doctrine of stare decisis does not
nmean, as applicants inply, that a successful challenge to

def endants' existing policies inmpairs or inpacts a challenge to a
subsequent and different policy.4 Mreover, the United States
Suprenme Court nmade clear in Martin vs. Wlks, 490 U S. 755
(1989), that individuals not parties to a discrimnation case or
any consent decree entered in that case cannot be precluded from
litigating in a subsequent case their rights as affected by the
consent decr ee.

4 In considering the Sixth Crcuit's recognition in Jansen
vs. City of Cincinnati, 904 F.2d 336 (6th Cr. 1990), of the
possi bl e adverse effects of stare decisis as factor under Rule
24(a), it remains inportant to note that Jansen concerned a claim
by the intervenors that the sanme consent decree they had
negotiated with the city had becone the subject of litigation to
whi ch the proposed intervenors would not be a party unless the
intervention was all owed. Thus, the proposed intervenors were
faced with the possibility that a court ruling on a consent
decree they had negoti ated woul d have stare deci sis consequences
wi t hout any participation by them Applicants here can show no
such rel ationshi p between defendants' present adm ssions policies

and sone hypothetical, future adm ssions policies that defendants
may i npl ement .

Cases
The case principally relied upon by applicants, Jansen v.
City of CGncinnati, 904 F.2d 336 (6th G r. 1990), actually pres-
ents one of the best illustrations of the reasoning that conpels
denial of intervention in this case. |In Jansen, the applicant

i ntervenors were black firefighters who had been nenbers of a



certified class that had entered into a court-approved affirna-
tive action programwith the city of Cincinnati to elimnate dis-
crimnation in hiring and pronotions in the fire departnent.
Subsequent to entry of the consent decree, several white
appl i cants who had been denied admi ssion to the fire recruit

cl ass conmenced suit against the city. The white applicants

al | eged violations of the consent decree as well as civil rights
viol ations under 42 U.S.C. Sections 1981, 1983, and 1988.

The district court in Jansen denied the notion to intervene
as a nmatter of right because, anobng other reasons, the bl ack
fire fighters lacked a protectable interest in the suit of the
white applicants. In reversing, the Sixth GCrcuit nmade clear
t hroughout its discussion of the "interest"” requirenment of Rule
24(a) that the black fire fighters had a sufficient legal inter-
est for intervention as a matter of right because of their status
as parties to the consent decree under challenge in the suit of
the white applicants:

. The proposed intervenors, present and future
black applicants for enploynent and pronotion. .
are parties to the consent decree challenged in this
action. The consent decree governs hiring and prono-
tion decisions in the Division of Fire by setting goals

for mnority hiring and tinetables for achieving racial

9

integration. At stake in this litigation is the pro-
posed intervenors' interest in continuing affirmative
action under the consent decree.

: The subject matter of the litigation requires
an interpretation of the consent decree negotiated by



t he proposed intervenors and the City when they were in
the m dst of an adversarial relationship. Therefore, as
parties to the consent decree, the proposed intervenors
hgve a significant legal interest inits interpreta-
tion.

904 F.2d 336, 342 (enphasis in original).

In deciding that the black applicants in Jansen could inter-
vene as a matter right because of their "legal" interest as
"parties" to the consent decree under challenge, the Sixth Gr-
cuit cited approvingly to an Eleventh Circuit case that
applicants in this action have also relied upon, In re Birm ngham
Reverse Di scrimnation Enploynent Litigation, 833 F.2d 1492 (11th
Cr. 1987), aff'd. sub nom Martin v. WIlks, 490 U S. 755
(1989). See 904 F.2d. at 341-42. As in Jansen, the proposed
intervenors in In re Birm ngham were bl ack applicants and enpl oy-
ees of the city's fire departnent who had entered into a court-
approved affirmative action program subsequently challenged in a
| awsuit against the city comenced by white fire fighters. In
concluding that the district court should have permtted inter-
vention as a matter of right by the black individuals, the
El eventh Crcuit noted that the applicants for intervention were
"the sane individuals who had filed a class action" against the

city and who "represented the interests of persons whose jobs

were directly at stake" in the |lawsuit comenced by the white

10

fire fighters. 833 F.2d at 1496 & nn. 12 & 13. See al so, e.g.



Baker v. City of Detroit, 504 F. Supp. 841 (E.D. Mch. 1980)
(black police officers allowed to intervene in suit against city
chal | engi ng court-approved affirmative action progran).5

Applicants comrent in a footnote that the "Sixth Crcuit
has . . . . made clear that prospective intervenors need not

5 Applicants cite to several cases fromjurisdictions outside
the Sixth Circuit on the issue of the sufficiency of the
"interest" required under Rule 24(a). See Applicant' Menorandum
at p. 5. The Sixth Grcuit cases cited herein are dispositive of
the issue, although the cases cited by applicants do not present
a case for an outcone different fromwhat Sixth Crcuit analysis
requires. |In Associated General Contractors v. Cty of New
Haven, 130 F.R D. 4 (D. Conn. 1990), mnority owned busi nesses
were allowed to intervene in actions challenging a statutorily
mandat ed affirmative action programthat entitled mnority owned
busi nesses to certain percentages of governnment contract awards.
As in litigation over consent decrees, the intervenors were
seeking to protect their entitlenent to a benefit conferred by a
|l aw directly challenged in the | awsuit.

Applicants also cite to a district court opinion in
Podber esky v. Kirwan, 838 F. Supp. 1075 (D. M. 1993), which
i nvol ved a challenge to a program setting aside certain
schol arships at the University of Maryland for mnority students
only. Although the court's opinion indicates that several
mnority recipients of the schol arships were intervenors, the
case contains no discussion or analysis of the issue, and there
is no indication that the notion for intervention was even
opposed. The Fourth Crcuit case reversing and remandi ng the
district court opinion also contains no consideration of the
propriety of allow ng intervention. Podberesky v. Kirwan, 38 F.3d
147 (4th Cr. 1994), cert. denied, 514 U S. 1128 (1995).
Mor eover, the factual background from which the various district
court and appel |l ate deci sions arose in Podberesky included a
finding that the black-only schol arships offered by the
University of Maryland were "intended as a partial renedy for
past discrimnatory action.” Podberesky vs. Kirwan, 956 F.2d 52,
54-55 (4th Gir. 1992). The bl ack schol arshi p program had been
adopted after three prior renedial plans had been rejected by the
Ofice for Gvil Rghts. 1d; see also, e.g., Hopwood vs. Texas,
861 F. Supp. 551, 569 (WD. Tex. 1994) (noting that blacks-only
schol arshi p i n Podberesky had been "adopted in response to
protracted litigation and OCR gui delines"”), vacated and remanded
on other grounds, 78 F.3d 932 (5th Cr.), cert. denied, 116 S.
Ct. 2581 (1996).

11



denonstrate a |l egal or equitable interest” in an action for which
they seek intervention.” Applicants' Menorandumat p. 4 n. 3.
The Sixth Grcuit case cited for that proposition, Purnell v.
Cty of Akron, 925 F.2d 941 (6th Gr. 1991), is nore interesting
and conplex on this issue than applicants' nenorandum suggests.
Purnell concerned a notion for intervention in a federal wong-
ful death action by two individuals who clainmed to be the
illegitimate children of the decedent. The two children al so had
pendi ng a separate state court action to determ ne paternity and
hei rship under Ghio law. At the tinme the children noved to
intervene as a matter of right in the wongful death action (and
at the tine the appeal was decided), the paternity and heirship

i ssues had not been resolved in the state court proceeding.

In reviewing the district court's denial of the nobtion to
intervene, the Sixth Grcuit noted the definitions of
“litigable interest” under 24(a)(2), including the Sixth Gr-
cuit's prior rulings that there nust be a "direct, substantia
interest” in the litigation that nust be "significantly pro-
tectable.” 925 F.2d at 947 (quoting Jansen v. City of C ncinnati,
904 F.2d 336, 341 (6th Cr. 1990)).6 The Purnell case posed two
questions regardi ng whether the children seeking intervention had
a protectable interest in the wongful death action. The court
noted first that "[w]lhether the . . . children claiman interest
6 As noted in the earlier discussion of the Sixth Crcuit's
definition of "interest," the Jansen Court also stated that
"[a]pplicants for intervention as a matter of right nust have a

significant legal interest in the subject matter of the
litigation." 904 F.2d at 341 (enphasis added).
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relating to the property or transaction that is the subject of
[the wongful death action] depends in |large part on the right of
an illegitimte child to sue for the wongful death of his or her
bi ol ogical father. |If illegitinmate children have no such rights,
then the children woul d have no basis to intervene under Rule
24(a)(2)." 925 F.2d at 941 (enphasis added). After concl uding
that there was such a right of recovery for illegitimate children
under Chio |law, the remaining question was whether the children
had a protectable interest prior to any adjudication of their
paternity by the decedent. The court concluded that the children
had an "indirect” interest that was "contingent"” on proof of
their paternity by decedent:

: Al t hough the [children] have a legally pro-

tectable interest related to the transaction at issue

if they are in fact [the decedent's] children, that

I nterest may be classified as indirect or contingent

until paternity is proved.
925 F.2d at 947 (enphasis in original). The court held there-
fore, that the requirenment of "interest" was nmet sufficiently to
hold in abeyance the notion to intervene until the paternity
i ssue was resolved. Id. at 950, 954 ("circunstances . . . ade-
quately satisfy the requirenments of Rule 24(a)(2) and therefore
justify holding in abeyance the nmotion to intervene until the
paternity issue is resolved, one way or the other". . . . "[the

children] claima sufficient interest to justify holding the

notion for intervention in abeyance until the paternity issue is



resol ved").7

7 For the sane reasons, the court concluded that the district
court should have "granted perm ssive intervention contingent

13

M chigan State AFL-CIO vs. MIler, 103 F.3d 1240 (6th Cr.
1997), also fails to support the applicants' case for interven-
tion in this action. MIller concerned a |legal challenge to
M chigan legislation that restricted the right of |abor unions to
take automatic deductions from uni on nenbers' paychecks for the
pur pose of allow ng the union to nmake political contributions.
The state of M chigan appealed a district court order enjoining
enforcenent of the law, and the M chigan Chanber of Commerce
petitioned to intervene as a defendant in order to argue for the
validity of the legislation. 1In reversing the district court's
denial of the notion to intervene as a matter of right, the Sixth
Crcuit concluded that the intervention issue was a "cl ose one"
that "in view of the facts unique to this particular case" justi-
fied holding that the Chanber had a "substantial |egal interest”
inthe litigation. 103 F.3d at 1247. |In support of that concl u-
sion, the Sixth Crcuit cited four factors, all pertaining to the
intervenor's status in relation to legislation or state regul a-
tion of the Chanber under the challenged | egislation.8
upon resolution of the paternity determ nation"). 925 F. 2d at
950- 51.

8 The four "particularly conpelling facts” cited by the Court
in MIller were that the Chanber was (1) a vital participant in

the political process that resulted in the legislation; (2) a
repeat player in the litigation concerning the legislation; (3) a



significant party adverse to the challenging union in the
political process surrounding regul ation under the | egislation;
and (4) an entity regulated by at |east three of the four
statutory provisions challenged by the plaintiff unions. 103
F.3d at 1246-47. Applicants here have not even attenpted to nake
a simlar showing in the context of the defendants' adm ssions
policies. Mreover, the intervention pleadings | eave al nost a
conplete nystery as to the identity and background of the

organi zational applicant for intervention, "CAAP." Applicants
have nmade no showing on their identity and interests in relation

14

Applicants also erroneously suggest that the Sixth Cr-
cuit's decision in Bradley v. MIliken, 828 F.2d 1186 (6th Cr
1987), supports the sufficiency of the "interest” alleged in
this case. Bradley involved the renedial stage of a class action
school desegregation case, in which a black parent group and
approxi mately 60 individuals appealed froma district court's
denial of a notion to intervene. The Sixth Crcuit in Bradley
nerely assuned that a protectable interest had been proven, and
then affirmed the denial of the nmotion for intervention on
grounds that the interests of the proposed intervenors were ade-
quately protected by the plaintiffs. 1d. at 1192.9

A nunber of other cases within the Sixth Grcuit denonstrate
the insufficiency applicants' claimed interest for the purposes
of Rule 24(a)(2). In Stotts v. Menphis Fire Departnent, 679 F.2d
579 (6th Cir. 1982), eleven non-mnority firenmen enployed by the
city of Menphis sought to intervene in a class action alleging
that the city fire departnent had racially discrimnatory hiring
to the | awsuit as was done by the Chanber of Commerce in MIler

and the public interest group allowed to intervene in the Ninth
Circuit case cited by applicants, |daho Farm Bureau Federation



vs. Babbitt, 58 F.3d 1392 (9th Cr. 1995).

9 The Bradley Court comented that "it has generally been
accepted that students, parents of children in the school system
and parent organi zati ons have a sufficient interest in

el imnating segregation in the schools to satisfy" the interest
requi rement of Rule 24(a)(2). 828 F.2d at 1192. This
description does not apply even in a general way to applicants
in this case, who are not seeking to elimnate or challenge any
existing illegal condition as it applies to them (e.qg.,
segregation) at the University of M chigan. See al so Hatton v.
County Board of Education, 422 F.2d 457 (6th Cr. 1970)
(intervenors in county school desegregation case were residents
of the county and parents of children enrolled in the schools
that were subject of segregation clains.)

15

and pronotion practices. The proposed intervenors sought to
chal | enge a proposed consent decree entered into between the
plaintiffs and the city. The Sixth Crcuit affirned denial of
the notion to intervene in part on the ground that the non-
mnorities did not have a legally protectable interest in the
cl ass action suit:

[ T] he 1980 Decree does not harm or adversely
affect any legally protected interest of non-
mnorities. I1d. There is no legally cognizable inter-
est in pronotional expectations which presunptively
could only occur as the result of discrimnatory
enpl oynent practi ces.

679 F.2d at 582 (enmphasis added); see also, e.g., Youngblood v.
Dal zell, 123 F.R D. 564 (S.D. Ohio 1989) (non-mnorities did not
have significant protectable interest sufficient to intervene in
action relating to consent decree approving affirnmative action
programin city fire departnent); Youngblood v. Dal zell, 625 F.
Supp. 30 (S.D. Chio 1985) (sane), aff'd, 804 F.2d 360 (6th Cr.

1986), cert. denied, 480 U. S. 935 (1987); Brewer v. Republic



Steel Corp., 513 F.2d 1222 (6th Cr. 1975) (Onhio Cvil Rights
Conmi ssion did not have "direct, substantial interest"” sufficient
to intervene in action relating to federal civil rights | aws,

whi ch were outside the scope of the Conmission's duty and inter-
est); United States v. ABC Industries, 153 F.R D. 603 (WD. Mch
1993) (denying intervention as a matter of right in CERCLA action
because proposed intervenors did not have "direct, substantial,
and legally protectable interest");

Because applicants plainly cannot establish that they have

16

any protectable legal interest in this action, their notion
shoul d be denied for that reason alone. It follows fromthe
denonstrat ed absence of a protectable |Iegal interest that
applicants also do not nmeet the "inpairnent"” prerequisite of Rule
24(a). As already discussed above, whatever objections
applicants may soneday have to the future adm ssions policies of
defendants can be fully litigated at the tinme such policies
become known; at present, applicants conplaints are entirely
specul ati ve and hypot heti cal .

2. Applicants Cannot Show Indadequate Representation;
the Motion is Premature

Even assuming that applicants could denonstrate a pro-
tectable legal interest that may be inpaired in this |awsuit,

t hey have not nmet their burden of denonstrating inadaquate repre-



sentation of their interests by defendants. A fundanmental problem
with applicants' notion is that it has been brought at such an
early stage of the |litigation that the allegations made in its
support are based on specul ation and guess. Applicants candidly
acknow edge that "Defendants' cursory response to Plaintffs' com
plaint reveals little about Defendants' intended defense of the
Uni versity's adm ssions prograns.” See Applicants' Menoranduam
at p. 8 It should follow fromsuch an acknow edgenent t hat
there is insufficient information from which to concl ude whet her
applicants can denonstrate inadequacy of representation. That

the Sixth Circuit has said that the burden to denpbnstrate

17

i nadequate representation is "mnimal" does not nean t hat
applicants can neet it with an entirely hypothetical show ng.

The Sixth Grcuit cases cited by applicants do not support
their argunment that they have net the burden here. In M chi gan
State AFL-CIOv. MIller, 103 F.3d 1240 (6th G r. 1997), for exam
ple, the court stated that "it nay be enough to show that the
exi sting party who purports to seek the sane outconme will not
make all of the intervenor's argunents.” Id. at 1247. Applicants
here have not net even that mniml burden; they nerely guess
(because defendants'a answer "reveals so little") that they wll

make argunments different from the defendants. Mor eover, the



facts in M|l er denonstrated adversity and i nadequcy of repre-
sentation in that the party to whomthe intervenor was to | ook
for representation, the state of Mchigan, had already failed to
appeal a ruling adverse to the intervenor. 1d. at 1248 ("The
State of M chigan has already denonstrated that it will not ade-
quately represent and protect the interests held by the Chanber
[intervenor]").

Jansen v. City of Cincinnati, 904 F.2d 336 (6th Cr. 1990),
also relied wupon by applicants, only further denonstrates the
absence of showing here on inadequacy of representation. The
proposed intervenors in Jansen, black firefighters seeking to
uphold the validity of a consent decree against a challenge by
white firefighters, were already in litigation concerning the
consent decree against the party (the city) to whomthey were

to |l ook for adequate representation. 1d. at 343 ("This fact
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alone weighs heavily in favor of finding that the Gty
I nadequately represents the interests of the proposed inter-
venors"). Moreover, the city had already denonstrated that it
woul d not rely on a provision in the consent decree negotiated by
the city and the proposed intervenors, so that the court could
conclude that "the Cty and the proposed intervenors have
di vergent views regarding the proper interpretation of the con-
sent decree." Id.

Several Sixth Circuit cases denonstrate the insufficiency of



applicants' showi ng on adequacy of representation, at |least on
the present record. |In Hatton v. County Board of Education, 422
F.2d 457 (6th GCir. 1970), the Sixth Crcuit determ ned that
parents of students in the county's segregated school district
had a protectable interest in a desegreation suit against the
county, but denied the notion to intervene because of a failure
to show i nadequate representation
There is nothing in petitioner's notion papers to indi-
cate that their interests as residents of Maury County
and parents of children attending the public schools
are not being adequately represented by the present
defendants. The record indicates that the defendants
have advanced every reasonabl e defense to this action,
and petitioners have made no allegation of collusion,
bad faith, or gross negligence on the part of the Board
of education in defending the suit.
ld. at 461.
In Bradley v. MIliken, 828 F.2d 1186 (6th Cr. 1987), the
Sixth GCircuit considered a notion to intervene during the

renedi al stage of a school desegretation case. The proposed

intervenors and the class representatives had different views on
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nodi fications to the renmedi al aspects of the consent decree. The
Court rejected several argunments wurged by the proposed inter-
venors on the issue of inadequacy of representation:

A nere di sagreenent over litigation strategy or

i ndi vi dual aspects of a renediation plan does not, in
and of itself, establish inadequacy of representation.



- It appears evident to us that the present
class representatives and proposed intervenors share
the same ultinate objective in a wunitary school dis-
trict. Although the |litigation strategy has altered,
this objective has not been abandoned by current
counsel. W cannot say at this point in the litigation
and upon this record that the agreed-upon nodifications
in [the consent decree] so harm nenbers of t he
plaintiff class and the proposed intervenors that the
class representatives have failed to fulfill their
duty. . . . On the basis of the record before us, we
sinply cannot find that such differences of opinion
lead to a conclusion that representation has been
i nadequate to protect the interests of the proposed
i ntervenors.

828 F.2d at 1192-93 (enphasis added) (citations omtted).

In Stotts v. Menphis Fire Departnent, 679 F.2d 579 (6th Gr
1982), the Sixth Circuit affirnmed denial of a notion for
intervention by non-mnority firefighters who sought to chall enge
a consent decree entered into between mnority firefighters and
the city. In rejecting the claimthat the city could not ade-
quately represent the interests of the non-mnorities, the Court
st at ed:

The City, an existing party to the litigation, pro-

tected the | egal ly protected interest of non-
m norities. At the outset of the litigation, the
objective of the City was to refute the allegations of
di scrimnation and mai nt ai n t he st at us quo.

Mai nt enance of the status quo was consistent with the
obj ectives and the protection of the legally protected
interests of the non-mnorities.
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Id. at 579; see also, e.g., Hopwood vs. Texas, 21 F.3d 603, 605
(5th Gr. 1994) (denying

notion for intervention on ground that proposed intervenors had
not shown that their interests



woul d not be adequately represented by governnental entity and
noting that "where the

party whose representation is said to be inadequate is a a gov-
ernment al agency, a

much stronger show ng of inadequacy is required'); 7C C. Wight &
A. MIller, Federa

Practi ce and Procedure, Section 1909, at 333-339 (1986) (also
noting that greater show ng on

i nadequacy of representation is required when party said to be
I nadequate i s a governnent al

agency) .

In this case, with little nore in the record than the com
pl ai nt and answer, appli cants have not nmet even their mninal
burden to denonstrate i nadequacy of representaiton. Assun ng that
applicants had nade a showing of a significantly protectable
interest that mght be inpaired in this case, it is not possible
on the basis of this scarce record to determne whether
def endants coul d adequately represent those interests. If all
the other required elements of intervention as a matter of right
were present, a determnation on adequacy of representation
should, at a mninum await defendants' service of answers to
plaintiffs' interrogatories and docunent requests served shortly
after commencenent of the action. 10
10 Plaintiffs served defendants a first set of interrogatories
and docunent requests on Decenber 24, 1997. Pursuant to
agreenent of the parties, defendants will respond to the

di scovery requests by March 20, 1998.
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B. The Court Should Not Grant Perm ssive Intervention under Rule
24(b)



Applicants alternatively seek an order allowi ng permssive
intervention under Rule 24(b). Perm ssive intervention in this
case requires that applicants' "claim or defense and the nmain
action have a question of law or fact in conmon.” Rule 24(b).11
Whet her to grant or deny perm ssive intervention is a matter com
mtted to the sound discretion of the court, which should con-
sider whether the intervention will "unduly delay or prejudice
the adjudication of the rights of the original parties.” 1d; see
also, e.g., Bradley v. MIliken, 828 F.2d 1186, 1193-94 (6th G r
1987); Meyer Col dberg, Inc. v. CGoldberg, 717 F.2d 290 (6th Gir
1983); Afro Anerican Patrol nen's League v. Duck, 503 F.2d 294
(6th Gr. 1974). This Court should deny applicants' notion in
this case for all the reasons contenplated by Rule 24(b). As
di scussed at |ength above, applicants have no cognizable claim
or defense that presents a question of law or fact in commopn with
the original parties. Moreover, allowing intervention wll
surely conplicate, delay, and prejudice adjudication of this case
because applicants desire to expand the subject matter of the
litigation well beyond the |legal and fact issues placed in issue
by plaintiffs' conplaint and defendants' answer. As noted in the
di scussion under Rule 24(a), applicants effectively seek to try
both this case and the one after it: they desire to defend the
defendants' current adm ssions policies by |litigating what
11 Applicants nmake no argunent that perm ssive intervention
shoul d be granted for the other ground stated in Rule 24(b): a
statute of the United States conferring a conditional right to intervene.
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applicants believeAin the exercise of ranpant specul ati onAwi || be
the future admissions policies and practices of defendants.
Applicants have neither the need nor the right to litigate such
issues in this case or at this time. Neither the parties nor the
Court should be burdened wth the extraneous and hypothetical
i ssues presented by applicants' notion.12

I11. Conclusion

For all of the foregoing reasons, applicants have failed to

neet there burden of proving entitlenment to intervention as a
matter of right under Rule 24(a) or permssive intervention under
Rule 24(b). Plaintiffs respectfully request therefore that the
Court deny the applicants' notion.
Dat ed:

Masl on Edel man Borman & Brand, LLP

David F. Herr, #44441

Kirk O Kol bo, #151129

3300 Norwest Center

90 South Seventh Street

M nneapol is, MN 55402

612/ 672- 8200

Patrick J. Wight, #54052

37781 Hol | yhead

Farm ngton Hlls, M 48331
248/ 788- 1039

12 Deni al of the notion for intervention under 24(a) and (b)
does not, of course, preclude the Court frompermtting the
applicants or others to participate in the case at sone stage
through filing of briefs as am cus curiae. See, e.g., Bradley v.
MIliken, 620 F.2d 11141, 1142 (6th G r. 1975); Brewer v.
Republic Steel Corporation, 513 F.2d 1222, 1225 (6th Cr. 1975).
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