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STATEMENT OF ISSUES

1. Which party has the burden of proof on the issue of whether plaintiffs or class
members would have been denied admission, even absent defendants’ race discrimination?

2. What is the correct legal standard for determining whether the burden identified in
issue number one has been successfully carried?

3. Have plaintiffs and the class members satisfied Article 111 standing requirements

for the additional relief that they seek?



CONTROLLING OR PRINCIPAL AUTHORITIES
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Jordan v. Dellway Villa of Tennessee, 661 F.2d 588 (6th Cir. 1981)
Mt. Healthy City School District Board of Education v. Doyle, 429 U.S. 274 (1977)
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Texas v. Lesage, 528 U.S. 18 (1999)



INTRODUCTION

At the status conference held on January 31, 2005, the Court requested briefing on three
issues. The first two of these issues are those which plaintiffs identified as appropriate for
decision on a class-wide basis in their December 8, 2004, brief in support of their motion for
class certification and partial summary judgment with respect to certain claims. These are: (1)
which party has the burden of proof on the issue of whether plaintiffs and class members would
have been admitted to the University’s College of Literature, Science & the Arts (“LSA”), absent
the race discrimination that was practiced for all years at issue; and (2) what is the legal standard
for determining whether the burden has been carried. Defendants have asserted in other briefing
that with respect to the first issue, plaintiffs and class members have the burden of proof, and that
as to the second issue, the legal standard is whether plaintiffs would have been admitted under a
“narrowly-tailored” admissions system in the manner approved by the Supreme Court in
Grutter v. Bollinger, 539 U.S. 306 (2003). In resolving the second inquiry, defendants
apparently believe it is relevant and sufficient to ascertain whether plaintiffs and class members
would have been admitted under the LSA admissions system that the University devised in 2003,
in response to the Supreme Court’s decision in this case. Plaintiffs disagree and demonstrate
below why well-settled law requires rejection of defendants’ positions both with respect to
burden of proof and legal standard.

There is a long line of precedent establishing that once the plaintiff has proven
discrimination, the burden shifts to the defendant to prove by a preponderance of the evidence
that the plaintiff would not have obtained the sought-after benefit—in this case admission to the
LSA—even absent the illegal consideration. Here, the decisions of this Court (with respect to
the 1995-1998 admissions systems) and the Supreme Court (with respect to the 1999-2003

admissions systems) have established with judicial finality that the defendants practiced



systematic race discrimination, in violation of the Equal Protection Clause, Title VI (42 U.S.C.
§ 2000d), and 42 U.S.C. § 1981, for all years at issue. Accordingly, for the next stage of the
proceedings, the burden of proof has shifted to the University to demonstrate by a preponderance
of the evidence that it would have made the same decision to deny plaintiffs and the class
members admission, even absent the illegal discrimination. Second, Supreme Court and Sixth
Circuit precedent make clear that defendants cannot satisfy their burden through use of their
proposed approach of hypothetically supposing what would have happened in admissions
decision-making with respect to plaintiffs and the class members if the University had applied
their recently-devised admissions process (or some other hypothetically-constructed process).
Instead, as the cases demonstrate, the inquiry must focus on the actual admissions process
existing at the time the decisions were made, with the University required to prove that it would
have made the same decision through use of that process, even if it had not considered the illegal
factors.

The third issue for which the Court has asked for briefing is one raised by defendants.
They contend that plaintiffs and the class members have not alleged or proven Article 111
standing sufficient to entitle them to liability or the additional relief that plaintiffs have sought in
other pending motions. Plaintiffs explain in the last section of this brief why defendants’
standing argument is thoroughly misguided, erroneous, and contrary to settled precedent.

This brief does not address a number of issues that are already before the Court on
separate pending motions. Plaintiffs have elsewhere explained why they and the class members
are entitled to at least nominal damages under the principles of Carey v. Piphus, 435 U.S. 247

(1978), for the violations of constitutional rights that undisputedly occurred, even in the case of



class members who sustained no actual damages.* In addition, for reasons also explained in
previous briefing, plaintiffs and class members seek a refund of the fee paid by them to the
University at the time of their applications for admission, which can be awarded to them either as
damages or in the nature of equitable relief flowing from the University’s unlawful and
unconstitutional practices.?

Finally, plaintiffs reiterate that their request for class-wide treatment of issues relating to
nominal damages, refund of application fees, and compensatory damages does not require the
Court to engage in highly individualized factual determinations with respect to each class
member. The awards of nominal damages and application fees refunds can be made without any
further factual findings. Moreover, as discussed and explained in previous briefing, a number of
courts have adopted a pro rata approach to award of compensatory damages in cases of class-
wide discrimination, and plaintiffs have suggested a form of the pro rata method which would be
appropriate here for awarding compensatory damages.®> This method, as the courts which have
applied it have noted, accommodates a number of interests by (1) appropriately limiting the
damages a defendant must pay, (2) assuring that class members who have been injured receive
some, even if less than complete, compensation, and (3) doing so in a far more judicially-
efficient manner than would be possible with trial of individual cases. This is one of those cases

in which it is a certainty that some class members have sustained actual injuries and damages

! See Plaintiffs’ Memorandum in Support of Motion for Class Certification and Partial Summary Judgment with
Respect to Certain Nominal and Incidental Damages Claims, at 8-12, filed December 8, 2004 (discussing
entitlement to nominal damages); Plaintiffs’ Reply Memorandum, at 12-15, filed January 28, 2005 (same).

2 See Plaintiffs’ Memorandum in Support of Motion for Class Certification and Partial Summary Judgment with
Respect to Certain Nominal and Incidental Damages Claims, at 12-15, filed December 8, 2004 (discussing
entitlement to refund of application fees paid by class members); Plaintiffs’ Reply Memorandum, at 12-15, filed
January 28, 2005 (same).

® See Plaintiffs’ Memorandum in Support of Motion for Class Certification and Partial Summary Judgment with
Respect to Certain Nominal and Incidental Damages Claims, at 15-19, filed December 8, 2004; Plaintiffs’ Reply
Memorandum, at 6-12, filed January 28, 2005.



flowing from what are undisputed constitutional and civil rights violations committed by the
University over a period of years. As a matter of justice and fairness, an appropriate and
efficient means should be employed to permit class members to obtain some recovery for the
legal violations and injuries that have occurred. Plaintiffs respectfully suggest that this can be
accomplished by employing one or more of the class-wide mechanisms for relief proposed by
plaintiffs.

ARGUMENT

. Defendants Have the Burden of Proving that Plaintiffs and the Class Members
Would Not Have Been Admitted Absent the Illegal Discrimination in the LSA
Admissions Process.

This Court’s December 13, 2000, opinion and January 30, 2001, order and the decision of
the Supreme Court in this case established with judicial finality that the University’s admissions
systems for all years at issue (1995-2003) were unconstitutional and unlawful under Title VI and
42 U.S.C. §1981. What remains to be decided, in accord with this Court’s bifurcation order
entered at the time the case was certified as a class, are questions of remedy and/or damages for
the plaintiffs and the class members. Defendants have taken the position, without citation to
authority, that in the next stage of the proceedings® plaintiffs must “prove[] that they would have
been admitted under a system that considered race in a narrowly and constitutionally tailored
manner.” See Defendants’ Response to Plaintiffs’ Motion for Partial Summary Judgment and
Class Certification, at 14, filed January 19, 2005. Defendants are wrong both with respect to
where the burden lies and in their description of the legal standard to be applied in determining
whether the burden has been met. The first section of this brief discusses the proper placement

of burden, and the following section addresses the correct legal standard to be applied.

* Defendants like to make much about whether the next stage of the litigation should be regarded as part of
“liability” or “damages.” This dispute about labels is irrelevant to the question addressed here of which party bears
the burden on the question that both parties agree is one subject of the next stage of the proceedings.



It is now well-settled law that once a plaintiff demonstrates that a defendant has operated
an illegal discriminatory system, the burden shifts to the defendant to prove that it would have
denied the benefit to the plaintiff (made “the same decision”) even in the absence of the
discrimination. Although first articulated in a case involving First Amendment protections, Mt.
Healthy City School District Board of Education v. Doyle, 429 U.S. 274, 287 (1977),” this
principle of burden shifting has been adopted in other areas, including cases alleging
discrimination. In Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), the Court expressly held
that the Mt. Healthy analysis applied to determining claims for gender discrimination under Title
VII. Specifically, the Court held that once the plaintiff demonstrated that gender played a role in
an employment decision, the burden shifted to the employer to prove by a preponderance of the
evidence that it would have made the “same decision” even if it had not taken the illegal factor
into account. Id. at 244-45, 253-55 (Brennan, J., joined by Marshall, Blackmun, Stevens, JJ.,
concurring); id. at 276 (O’Connor, J., concurring) (after plaintiff’s showing of discrimination,
“the burden then rests with the employer to convince the trier of fact that it is more likely than
not that the decision would have been the same absent consideration of the illegitimate factor.”).

In Texas v. Lesage, 528 U.S. 18 (1999), the Court endorsed the Mt. Healthy analysis for
claims under 42 U.S.C. § 1983 for race discrimination in university admissions:

Under Mt. Healthy . . . even if the government has considered an impermissible

criterion in making a decision adverse to the plaintiff, it can nonetheless defeat

liability by demonstrating that it would have made the same decision absent the

forbidden consideration. . . . Our previous decisions on this point have typically

involved alleged retaliation for protected First Amendment activity rather than
racial discrimination, but that distinction is immaterial. The underlying principle

® In Mt. Healthy, a school teacher claimed that the school refused to rehire him for reasons that infringed on his First
Amendment right to freedom of expression. The Court held that because the teacher had carried his burden of
demonstrating that his conduct was constitutionally protected and at least one motivating factor in the decision not to
rehire, the burden shifted to the school board to show “by a preponderance of the evidence that it would have
reached the same decision as to the [teacher’s] reemployment even in the absence of the protected conduct.” Mt.
Healthy, 429 U.S. at 287.



is the same: The government can avoid liability by proving that it would have
made the same decision without the impermissible motive.

Id. at 20-21 (emphasis added).

In deciding discrimination cases, lower courts have repeatedly followed the Supreme
Court’s instructions with respect to the Mt. Healthy burden-shifting analysis. In Hopwood v.
Texas, 78 F.3d 932 (5th Cir. 1996), which like this case involved claims under Title VI and 42
U.S.C. § 1981, the court expressly “conclude[d] that the Mt. Healthy methodology is appropriate
in the instant case.” Id. at 956. Similarly, in Johnson v. Board of Regents of University System
of Georgia, 106 F. Supp. 2d 1362, (S.D. Ga. 2000), aff’d, 263 F.3d 1234 (11th Cir. 2001),
involving a challenge to the race-based admissions policies of the University of Georgia, the
court held that the university had “the burden of demonstrating that it would have made the same
decision to reject the plaintiffs even if race and gender had not been used.” 106 F. Supp. 2d at
1376 (citing Mt. Healthy and Texas v. Lesage). See also, e.g., Beattie v. Madison County School,
254 F.3d 595, 601, 604 & n.15 (5th Cir. 2001) (First Amendment claim); Saunders v. White, 191
F. Supp. 2d 95, 112 (D.D.C. Cir. 2002) (defendants failed to prove that plaintiff would not have
been promoted even in absence of race and gender criteria); Heit v. Bugbee, 494 F. Supp. 66, 67
(E.D. Mich. 1980) (applying Mt. Healthy in a Title VII case) (“Significantly, both Mt. Healthy
and Arlington Heights v. Metro Housing Corp., 429 U.S. 252 (1977), are cited in support of the

plaintiff’s position in [Bakke].”).

® While the issue of burden was not before the Court in Regents of the University of California v. Bakke, 438 U.S.
265 (1978), see id. at 280 n.13, Justice Powell’s opinion references Mt. Healthy and includes the following
statement:

With respect to [Bakke’s] entitlement to an injunction directing his admission to the Medical
School, [Davis] has conceded that it could not carry its burden of proving that, but for the
existence of its unlawful admissions program, [Bakke] still would not have been admitted. Hence,
[Bakke] is entitled to the injunction . . ..”

Id. at 320 (emphasis added).



In Blalock v. Metals Trades, Inc., 775 F.2d 703, 712 (6th Cir. 1985), a Title VI
discrimination case, the Sixth Circuit expressly adopted the Mt. Healthy burden-shifting analysis,
which it reiterated in Terbovitz v. Fiscal Court of Adair County, 825 F.2d 111, 115 (6th Cir.
1987) (defendants’ asserted “nondiscriminatory reason for its action . . . effectively becomes an
affirmative defense on which the employer bears the burden of proof”). Indeed, the Sixth Circuit
cases recognizing and applying the Mt Healthy analysis are too numerous to cite with
completeness. See, e.g., Farm Labor Organizing Committee v. Ohio State Highway Patrol, 308
F.3d 523, 538 (6th Cir. 2002) (Equal Protection and § 1983 claim); Hartsel v. Keys, 87 F. 3d
795, 803 (6th Cir. 1996) (Title VII claim); Wicker v. Board of Education, 826 F.2d 442, 449 (6th
Cir. 1987) (First Amendment claim); Rowland v. Mad River Local School District, 730 F.2d 444,
450 (6th Cir. 1984) (First Amendment claim).

In light of this overwhelming weight of authority, defendants’ unsupported assertion in
earlier briefing that the burden will be on plaintiffs to prove they would have been admitted, but
for the existence of defendants’ discriminatory practices in LSA admissions, is baffling. On the
contrary, because plaintiffs have established the first part of the Mt. Healthy analysis through a
judicial determination that their applications were subjected to an illegal consideration,’ the
burden shifts to defendants to prove that the plaintiffs and class members would have been
denied admission even in the absence of the unlawful race discrimination.

As noted, defendants never cite to any authority for their position on where the burden of
proof lies at this stage of the litigation. Instead, they seem to seek to avoid analysis of the

applicability and principles of Mt. Healthy by shifting the discussion to “standing.” As explained

" This is particularly notable with respect to the proposed subclass as defined by plaintiffs: those, like Jennifer Gratz
and Patrick Hamacher, who received letters advising them that they were qualified or even highly qualified for
admission, but for whom the University lacked enough spaces to grant admission. See note 8 infra.



below in the third section of this brief, defendants’ contentions that plaintiffs’ lack standing, or
that the allegations of the Complaint are insufficient to establish standing, are baseless.

1. The Legal Standard Which Defendants Have the Burden of Meeting Cannot be
Based on a Hypothetical, /e, “Fictitious Recasting of Past Conduct.”

Defendants are wrong not only about where the burden lies, but also about the legal
standard that applies in determining whether they have carried their burden. They have asserted
in past briefing (again without citation to authority) that the inquiry about whether plaintiffs or
other class members would have been admitted should be viewed in light of what would have
happened “if the University had considered race in a manner approved by Grutter.” See
Defendants’ Brief in Opposition to Plaintiffs” Motion for an Award of Attorneys’ Fees and
Costs, at 4-5, filed September 3, 2004. See also Defendants’ Response to Plaintiffs’ Motion for
Summary Judgment and Class Certification, at 14, filed January 19, 2005 (asserting that the next
step in the case “is to see whether any plaintiff can show they have standing to seek damages
because they would have been admitted under a system that considered race in a more narrowly
tailored manner.”). There is clear authority, however, that defendants’ proposed hypothetical
approach is precisely what is not permitted. Justice Powell made the point explicit in Bakke:

Having injured [Bakke] solely on the basis of an unlawful classification,

petitioner cannot now hypothesize that it might have employed lawful means of

achieving the same result. See Arlington Heights v. Metropolitan Housing Dev.

Corp., 429 U.S,, at 265 . . . No one can say how—or even if—[Davis] would have

operated its admissions process if it had known that legitimate alternatives were

available. . . . In sum, a remand would result in a fictitious recasting of past
conduct.

Regents of University of California v. Bakke, 438 U.S. 265, 320-21 n.54 (1978).
Because Justice Powell approved of some uses of race and ethnicity in admissions to
achieve “diversity,” it is clear that the rationale articulated above foreclosed Davis from seeking

to prove that it would have denied Bakke admission even if it had used race and ethnicity in the

10



more narrowly-tailored approach approved in Justice Powell’s opinion. For the same reason, it is
clear that the University cannot defeat the claims for damages of the plaintiffs and class members
in this case by retroactively and hypothetically applying admissions standards that it adopted
only in 2003, after it was forced to do so by the Supreme Court’s decision in this case. This
would be precisely the “fictitious recasting of past conduct” rejected in Bakke. 438 U.S. at 320-
21 n.54.

The Sixth Circuit has quoted and expressly endorsed Justice Powell’s admonition quoted
above. In Blalock v. Metals Trades, Inc., 775 F.2d 703 (6th Cir. 1985), in which the Sixth
Circuit endorsed the Mt. Healthy analysis for Title V11 cases, the court described the “difficulty
of the employer’s burden,” once discrimination has been proven, id. at 712, and then quoted
directly from Bakke to explain one way that a defendant could not satisfy that burden:

We recognize, however, that ‘[h]aving injured respondent [plaintiff] solely on the

basis of an unlawful classification, petitioner [employer] cannot now hypothesize

that it might have employed lawful means of achieving the same result.” [citing

Bakke, 438 U.S. at 320-21 n.54]. Consideration of an employer’s other grounds
for discharge should not “result in a fictitious recasting of past conduct.”

Blalock, 775 F.2d at 712 n.12.

In Jordan v. Dellway Villa of Tennessee, 661 F.2d 588 (6th Cir. 1981), the Sixth Circuit
was equally forceful in rejecting the hypothetical approach that defendants seek to use here.
Jordan was a housing discrimination case involving, like this case, a claim under 42 U.S.C. §
1981. The court found that the defendant had unlawfully discriminated against a class of
plaintiffs on the basis of race. The defendant argued that in the remedy phase, it should be free
to reconstruct how many members of the class would still have had their applications rejected if
all applicants had been treated in a nondiscriminatory manner. The Sixth Circuit rejected this
approach as “hypothetical” and “speculative” and an “insufficient basis for denying individual

recovery”:

11



Hypothetical factors are irrelevant to this inquiry [of who is entitled to damages].
Accordingly, courts are not to erect hypothetical constructs of what might have
happened in each individual class member’s case had the defendant not
discriminated against the entire class.

Jordan, 661 F.2d at 595.

Instead, the court in Jordan made clear that in the remedial phase, the task was to focus
on “what actually occurred . . . not what would have transpired had [all] applicants been
processed fairly.” Id. at 594. Repeatedly, the Sixth Circuit emphasized that the focus must be on
the “pre-existing” policies of the defendant:

[I]n the remedial hearings that the district court will conduct to determine the

scope of each individual claimant’s recovery, the appellees [defendants] are

nevertheless free to attempt to prove that an individual applicant would have been

rejected on the basis of pre-existing racially neutral policies. If appellees make

such a showing in any claimant’s case, that claimant is not entitled to recover
damages.

Id. at 593-94 n.9 (emphasis added); id. at 595 (“We believe that the only relevant factors in
determining ‘what actually occurred’ are (1) the pre-existing policies of the defendants, (2) the
actions actually taken by the defendant pursuant to those policies, and (3) the impact of those
actions on the individual claimants.”) (emphasis added).

It is clear then, that the University cannot defeat the claims of the plaintiffs and class
members for compensatory damages by seeking to prove either that it could have made the same
decision absent the unlawful consideration of race, or that it would have made the same decision
under an admissions process that it has adopted in response to the past illegality. These are
precisely the hypothetical and speculative approaches rejected in Bakke and by the Sixth Circuit.
Instead, the University has the burden of proving by a preponderance of the evidence that
plaintiffs and class members would have been denied admissions under the policies that were
actually in effect when they applied, even absent the prohibited uses of race and ethnicity. The

court made this clear, for example in Johnson v. Board of Regents of University System of

12



Georgia, 106 F. Supp. 2d 1362, 1377 (S.D. Ga. 2000), aff’d, 263 F.3d 1234 (11th Cir. 2001),
which rejected the same kind of hypothetical approach that the University hopes to use in this
case:
UGA must prove that ‘it would have made the same decision absent the forbidden
consideration.” Lesage, [528 U.S. at 20-21] (emphasis added), not that it could
have made the same decision. So the question is not whether the plaintiffs would
have been denied admission under a constitutional admissions process, but
whether UGA would have denied them admission under the actual plan used,

minus (only) the prohibited race and gender factors. See Bakke, [438 U.S. at 320-
21 n.54] (Powell opinion).

Id. at 1377. See also Price Waterhouse v. Hopkins, 490 U.S. at 252 (“Moreover, proving ‘that
the same decision would have been justified . . . is not the same as proving the same decision

would have been made.’”) (citations omitted).

Under these principles and authorities, it is beyond debate then, that the University has
the burden of proving by a preponderance of the evidence that even if it had not used the illegal
race and ethnic considerations in effect at the time the plaintiffs’ and class members’ applications
were rejected, it would have made the same decision based on considerations then existing at the
time of the rejected applications. As other courts have noted, this difficult burden is justifiably
placed on the party which has engaged in illegal discrimination. See Fields v. Clark University,
817 F.2d 931, 936 (1st Cir. 1987) (“‘it is unreasonable and destructive of the purposes of Title
VII to require the plaintiff to establish in addition the difficult hypothetical proposition that, had
there been no discrimination, the employment decision would have been made in his favor’”)
(quoting Toney v. Block, 705 F.2d 1364, 1366 (D.C. Cir. 1983) (Scalia, J.)). It will be

particularly difficult for the University to carry its burden in this case for several reasons, among

them that defendants advised many applicants, like Jennifer Gratz and Patrick Hamacher, that

13



they were highly qualified for admission,® and that it actually destroyed the written application
files for the class members for years 1995 and 1996.° In any event, defendants will not be able
to satisfy their burden by retroactively applying some different and later admissions standard,
such as the one they have adopted only in 2003 in response to the Supreme Court’s decision in
this case.

I11.  Plaintiffs Have Standing to Assert Their Damages and Other Remedial Claims for
Relief.

Defendants have argued in several of their recent briefs that the plaintiffs have not
alleged or proved standing to seek further relief. Their argument is foreclosed by the Supreme
Court’s decision in Bakke. In one of the few legal holdings in that case which garnered five
votes, the Court expressly rejected the contention that Allan Bakke lacked standing. See Bakke,
438 U.S. at 281 n.14 (“The trial court found such an injury [to Bakke], apart from failure to be
admitted, in the University’s decision not to permit Bakke to compete for all 100 places in the
class, simply because of his race. . . . Hence the constitutional requirements of Art. 111 were met.

The question of Bakke’s admission vel non is merely one of relief.”).

8 It is important to note that plaintiffs’ motion for class certification with respect to claims for compensatory
damages defines the proposed subclass to which the certification would apply to be those class members whom the
University had determined were “qualified” for admission, as stated in the letters to them postponing or eventually
denying admission. See Plaintiff's Memorandum in Support of Motion for Class Certification and Partial Summary
Judgment with Respect to Certain Nominal and Incidental Damages Claims, at 7-8, filed December 8, 2004. These
determinations were made with respect to both Jennifer Gratz and Patrick Hamacher. See id. Hence, when the class
is defined in such a way, defendants, by operation of this definition, will be precluded from denying any subclass
members’ claim on an assertion that the subclass member did not meet minimum qualification standards for
admission, and the Court will not be entangled in fact determinations about which subclass members were qualified
for admission.

° Defendants admitted to this file destruction in the course of discovery, when plaintiffs sought a sample of
application files for all years at issue. See Memorandum of Law in Support of Plaintiffs’ Motion to Compel, at 1-2,
dated May 3, 1999. This is the reason, for example, that the University does not possess the file of Jennifer Gratz,
other than what limited information was stored electronically. Regardless of what legal standard is adopted by the
Court, it is hard to understand how the University could possibly satisfy its burden of proof for those class members
who applied in 1995 and 1996.

14



Defendants nonetheless ignore Bakke’s express holding with respect to standing and
claim support for their position from the Supreme Court’s decision in Texas v. Lesage and the
Sixth Circuit’s opinion in Aiken v. Hackett, 281 F.3d 516 (6th Cir. 2002). The argument can be
easily dismissed on several grounds. As an initial matter, the Court’s per curiam opinion in
Texas v. Lesage, which like Bakke, addressed university admissions, did not purport to overrule
anything in Bakke, and the Sixth Circuit’s decision in Aiken, which had nothing to do with
university admissions, does not suggest otherwise.

Texas v. Lesage involved a single plaintiff who sought admission to the University of
Texas. The Supreme Court concluded that the defendant had met its burden of proving that the
plaintiff would not have been admitted, even absent the consideration of race. The case did not
address or hold anything with respect to what allegations must be contained in a Complaint to
sufficiently establish standing to seek compensatory damages. Instead, the explicit premise of
the Court’s decision was that there was conclusive evidence that the defendants’ consideration of
race had no effect on the decision to deny admission to the plaintiff. Lesage, 528 U.S. at 19-20
(citing and quoting district court opinion.). Under the Mt. Healthy analysis that the Court
expressly applied to plaintiff’s Section 1983 claim, the defendant prevailed because it had made
a “conclusive demonstration that it would have made the same decision [to deny admission]
absent the alleged discrimination.” 1d. at 21.

Aiken v. Hackett expressly relied on Texas v. Lesage to dismiss the race discrimination
claims of police officers employed by the city of Memphis, Tennessee. While the Sixth Circuit
addressed the matter as one of Article 111 standing, the opinion makes clear that the claims were
dismissed because “it appear[ed] beyond debate that absent the forbidden criterion used by the

City, the [plaintiffs] still would not have been promoted to sergeant.” Aiken, 281 F.3d at 519
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(emphasis added). Indeed, the Sixth Circuit relied and quoted findings of the district court that
“[p]laintiffs do not dispute, and have offered no evidence, that absent the City’s use of
affirmative action the promotions would have been made other than in accordance with strict
rank-order.” Id. at 518-519 (quoting district court opinion) (emphasis added). The City, on the
other hand, had offered evidence “that the plaintiffs in question were not ranked high enough to
be considered for promotions absent the City’s use of affirmative action.” Id. at 519 (quoting
district court opinion). Hence, the result is what would be expected under the burden-shifting
principles of Texas v. Lesage and Mt. Healthy.

Although the Sixth Circuit in Aiken made reference to Article 111 standing requirements
and plaintiffs’ pleading sufficiency, what the court actually held, as explained above, was that
conclusive (“beyond debate”) evidence produced by the defendant necessitated the dismissal of
plaintiffs’ claim. There is nothing in the opinion, moreover, which suggests that there was a
dispute about which party had the burden of proving that the “same decision” would have been
made in the absence of race considerations. Indeed, the question of burden is obviously an
academic one, and not essential to the decision, when the evidence is “undisputed” and “beyond
debate,” as it was characterized by the Sixth Circuit in Aiken. Given these factors and Aiken’s
express reliance on Texas v. Lesage, which itself expressly imposes on the defendant the burden
of proving that the “same decision” would have been made absent the discrimination, it is simply
not tenable to describe Aiken as holding that the plaintiff has the burden on this question.

Defendants’ contention that plaintiffs’ have not sufficiently even alleged standing to seek
compensatory damages in light of Aiken is preposterous. The Complaint in this case specifically
alleges that the plaintiffs’ applications were “rejected” as a result of defendants’ discriminatory

procedures and practices. See Complaint at § 25. It alleges in four separate places that plaintiffs
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are seeking damages. See id. at 1 1, 13, 25, pp. 8-9 (“Relief”). It also specifically alleges that
plaintiffs and the class members have also sustained damages because of defendants’ unlawful
activities. See id. at 1 13.° These allegations are more than sufficient under the notice and
general pleading requirements of Federal Rule of Civil Procedure 8. If for some reason this
Court disagrees, then plaintiffs will seek leave of the Court to amend the Complaint, which can
certainly cause no prejudice to defendants because they have known all along that plaintiffs and
the class members seek damages for unlawful discrimination practiced by defendants.**

From the foregoing, it is obvious why plaintiffs have standing to seek compensatory
damages and other relief for the undisputed discrimination practiced by defendants in admissions
for all years at issue. It is equally clear why Texas v. Lesage and Aiken v. Hackett do not support
a contention that plaintiffs and the class members lack standing. First, plaintiffs and the class
members have unambiguously alleged damages flowing from defendants’ unlawful practices,
and this grants them standing for the same reason that the Court in Bakke held that Allan Bakke
had Article 111 standing even if he would have been denied admission absent the illegal special
admission program. See Bakke, 438 U.S. at 281 n.14. Second, unlike Texas v. Lesage and
Aiken v. Hackett, it is far from true in this case that defendants have produced evidence from
which it is “undisputed” or “beyond debate” that defendants would have denied admission to

plaintiffs and the class members even absent the illegal discrimination. Indeed, defendants have

1% Ironically, defendants” Answer does not allege that they would have made the same admissions decisions with
respect to plaintiffs and class members even in the absence of discrimination. See Fed. R. Civ. P. 8(c) (“In pleading
to a preceding pleading, a party shall set forth affirmatively . . . any other matter constituting an avoidance or
affirmative defense.”).

1 Defendants’ attack on the sufficiency of plaintiffs’ pleading for establishing entitlement to damages is ironic and
disingenuous for another reason: At the class certification stage, when defendants were trying to defeat the Rule
23(b)(2) certification sought by plaintiffs, defendants argued repeatedly that plaintiffs’ and the class members’
claims were “primarily” for damages. See, e.g., Defendants’ Reply Memorandum in Support of Defendants’ Motion
for an Order Denying Class Certification, at 2, dated November 2, 1998 (“the vast majority of the class are situated
to seek only damages”); id. (“This class seeks primarily damages.™); id. at 4 n.5 (“plaintiffs seek primarily monetary
damages.”).
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not even yet attempted to carry their burden on this issue, much less succeeded in doing so.
Thus, whether characterized as an issue of liability, or damages, or standing, defendants have not
come close to meeting their burden with respect to even a single plaintiff or class members.
Third, unlike Texas v. Lesage and Aiken v. Hackett, plaintiffs brought this case as a class
action. The significance of this fact is that even if defendants can successfully carry their burden
of proving that a particular class member would not have been admitted absent the
discrimination, this proves nothing about whether defendants can prove the same thing with
respect to other class members. For the result in this case to be analogous to the result in
Texas v. Lesage and Aiken v. Hackett, the defendants would need to prove that no plaintiff or
class member in this case would have been admitted in the absence of the illegal discrimination,
something they have not even attempted, much less accomplished.

CONCLUSION

For all the foregoing reasons, plaintiffs respectfully request the Court to rule as a matter
of law, and for the benefit of all the class members, that (1) defendants have the burden of
proving at the next stage of this litigation that plaintiffs and the class members would not have
been admitted even in the absence of the illegal consideration of race; (2) that defendants may
not carry this burden by applying a hypothetically-devised admissions process to the decisions

that were made; and (3) that plaintiffs have standing to seek damages and additional relief.
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