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Chri sty BROZONKALA, Plaintiff,
V.
VIRA Nl A POLYTECHNI C and STATE UNI VERSI TY, et al., Defendants.

No. CIV. A 95-1358-R
United States District Court, WD. Virginia, Roanoke Division.
July 26, 1996.

MEMORANDUM OPI NI ON
ORDER

JACKSON L. KISER, District Judge.

*1 For the reasons stated in the acconpanyi ng nmenorandum

opi nion, the Viol ence Agai nst Wonen Act, 42 U S. C 13981,

cl ai 6 agai nst Antonio Morrison and Janes Crawford are di sm ssed
with prejudice. The state clains are disnissed wthout
prejudice. The case is dismssed. The Cerk is directed to
renove the case fromthe docket and to certify copies of this
order and t he acconpanyi ng nenorandum opi nion to al counsel of
record.

On March 1, 1996, Christy Brzonkala filed an anended conpl ai nt
alleging violations of Title | X of the Educati on Anendnment Act,

29 U.S.C. 1681, et seq. of Title Ill of the Violence Against
Wonen Act, 42 U.S.C. 13981 ("VAWA'), and of various state | aws.
Brzonkal a brought cl ai ns agai nst Virginia Polytechnic Institute &
State University ("VPI"), WIlliam Landsidle in his capacity as
Comptrol l er of the Commonweal th, and three VPI football players,
Antoni o Morrison, James Crawford, and Cornell Brown.

| dismssed the clains against VPI, WIIliam Landsidle, and
Cornell Brown, and now | wll consider the clainms agai nst
Morrison and Crawford. Only the VAWA and sone state |aw clains
remai n.

I. Alleged Facts

Brzonkala is an adult female who resides in Fairfax, Virginia.
She attended VPI where she was a "student athlete" and a prospect
for the wonen's softball team Morrison and Crawford are adult
nmal es. They attend VPl where they are nenbers of the all-male
football team On the night of Septenber 21, 1994 and the
nor ni ng of the next day, Brzonkala was sexually assaulted in a
roomon the third floor of her dornmitory by two men whom she and
Hope Handl ey, another fenmal e student, had net less than a
hal f-hour earlier and whose identities she knew only by given
nanes and by their status as football team nenbers. Brzonkal a
all eges that the two nmen forced her to have sexual intercourse by
threat and intimdation and through the use of Brzonkal a's
"mental incapacity and physical hel pl essness.” She alleges that
the two nen's acts "were notivated wholly by discrimnatory
ani nus toward her gender and were not random acts of violence."
Brzonkal a reported that she was not inebriated at the tine of the
assaults. About five nonths |ater, Brzonkal a | earned that the
assail ants were Morrison and Crawford.



On Septenber 21, Brzonkal a, Handl ey, Mrrison, and Crawford were
in aroomon the third floor of Brzonkala's dormitory. Handley
and Crawford left the roomfollow ng fifteen mnutes of
conversation, and Morrison i medi ately requested intercourse wth
Brzonkal a. Brzonkala audibly told Mrrison "no" twice. Wen
Brzonkal a rose to |l eave, Mrrison forced her face-up onto a bed,
pushed her down by her shoul ders, and di srobed her. Morrison
pi nned her down by her elbows with his hands, pressed his knees
agai nst her legs, and forced her to submt to vagi nal
i ntercourse. Brzonkala attenpted to push Mrrison off. Then
bef ore Brzonkal a coul d recover, Crawford cane back into the room
exchanged places with Mrrison, and forced Brzonkala to submt to
vagi nal intercourse by pinning down her arns and placing his
knees agai nst her |egs. Again before Brzonkala could recover,
Morri son exchanged places with Crawford and forced Brzonkala to
subnit to vaginal intercourse a third tinme. Afterwards, Mrrison
said to Brzonkala, "You better not have any fucking di seases."
Nei t her Morrison nor Crawford used a condom

*2 In February 1995, Brzonkal a recogni zed Mrrison and Crawford
as the two nen who forced her to submit to intercourse. Prior to
this identification, Mrrison announced publicly in the
dormitory's dining hall and in the presence of VPl student
Charlotte Wachter, "I like to get girls drunk and fuck the shit
out of them" At the end of April 1995, Brzonkala filed a
conpl ai nt agai nst Mrrison and Crawford under VPI's Sexua
Assault Policy. After Brzonkala filed her conplaint, she | earned
that a VPl student overheard an unidentified male VPl athlete
advi se Crawford that he should have "killed the bitch."

In the first hearing, Morrison adnmitted the sexual contact and
adm tted that Brzonkala told him"no" twice. Crawford confirmed
that Morrison had sexual conduct with Brzonkala and testified
that Brzonkala was "really drunk"” when she arrived in the room
Crawford deni ed that he had sexual contact with Brzonkala. The
VPl judicial conmittee found Morrison guilty of sexual assault
and suspended hi mfrom school for two senesters. The comittee
found insufficient evidence to take action against Crawford. In
May 1995, Morrison appeal ed the comrittee's sanction, and an
appeal s of ficer upheld the sanction.

During a second hearing, the judicial conmittee found Morrison
guilty of abusive conduct and reinposed the sanction of an
i medi ate two-year suspension. Morrison appeal ed the result,
and, without notice to Brzonkala, VPl set aside the sanction
against Morrison. Morrison returned to VPI for the Fall 1995
senmester. Brzonkala | earned through a Novenber 30, 1995
newspaper article that the judicial conmittee at the second
hearing had actually found Mrrison guilty of a reduced charge of
"usi ng abusive | anguage." Because Mrrison would be present on
the VPI canpus during the Fall 1995 senester, Brzonkal a feared
for her personal safety and cancel ed her plan to return to VPI
for the Fall senester.

1. Statute
42 U.S.C. 13981. dCivil Rights

(a) Purpose

Pursuant to the affirmative power of Congress to enact this
part under section 5 of the Fourteenth Anendnent to the
Constitution, as well as under section 8 of Article | of the



Constitution, it is the purpose of this part to protect the
civil rights of victinms of gender notivated violence and to
promote public safety, health, and activities affecting
interstate commerce by establishing a Federal civil rights
cause of action for victins of crinmes of violence notivated by
gender.

(b) Right to be free fromecrines of violence

Al'l persons within the United States shall have the right to be
free fromcrinmes of violence notivated by gender (as defined in
subsection (d) of this section).

(c) Cause of action

Al'l persons (including a person who acts under col or of any
statute, ordinance, regulation, custom or usage of any State)
who commits a crine of violence notivated by gender and thus
deprives another of the right declared in subsection (b) of
this section shall be liable to the party injured, in an action
for the recovery of conpensatory and punitive damages,

i njunctive and declaratory relief, and such other relief as a
court may deem appropri ate.

(d) Definitions

*3 For purposes of this section----

(1) the term"crime of violence notivated by gender" neans a
crime of violence conmitted because of gender or on the basis
of gender, and due, at least in part, to an aninmus based on the
victinms gender; and

(2) the term"crime of violence" neans.....

(A) an act or series of acts that would constitute a fel ony
agai nst the person or that would constitute a fel ony agai nst
property if the conduct presents a serious risk of physical
injury to another, and that would cone within the meani ng of
State or Federal offenses described in section 16 of Title 18,
whet her or not those acts have actually resulted in crimna
charges, prosecution, or conviction and whether or not those
acts were conmitted in the special nmaritine, territorial, or
prison jurisdiction of the United States; and

(B) includes an act or series of acts that would constitute a
fel ony described in subparagraph (A but for the relationship
bet ween t he person who takes such action and the individual
agai nst whom such action is taken.

(e) Linmtation and procedures

(1) Limtation

Nothing in this section entitles a person to a cause of action
under subsection (c) of this section for random acts of
violence unrelated to gender or for acts that cannot be
denonstrated, by a preponderance of the evidence, to be

noti vated by gender (within the nmeaning of subsection (d) of
this section).

(2) No prior crimnal action

Nothing in this section requires a prior crimnal conplaint,
prosecution, or conviction to establish the elenments of a cause
of action under subsection (c) of this section.

(3) Concurrent jurisdiction

The Federal and State courts shall have concurrent jurisdiction
over actions brought pursuant to this part.

(4) Suppl enental jurisdiction

Nei t her section 1367 of Title 28 nor subsection (c) of this
section shall be construed, by reason of a claimarising under



such subsection, to confer on the courts of the United States
jurisdiction over any State | aw cl ai m seeki ng the establishnent
of a divorce, alinony, equitable distribution of marital
property, or child custody decree.

I11. |ssues

Two issues are involved: (1) whether the conplaint sufficiently
states a claimby Fed. R Gv.P. 12(b)(6) standards, and, if so,
(2) whether VAWA is constitutional

I'V. Whet her Brzonkala States a CaimPHOH A Standard

Rul e 12(b)(6) disnmissals are generally disfavored and only
granted when it appears beyond doubt that a plaintiff can prove
no set of facts in support of its claimwhich would entitle it to
relief. Conley v. Gbson, 355 U S. 41, 45-46 (1957). | may only
test plaintiff's conplaint for any | egal deficiency and nust
construe the factual allegations in a |light nost favorable to the
plaintiff. Scheuer v. Rhodes, 416 U S. 232 (1974); Schatz v.
Rosenberg, 943 F.2d 485, 489 (4th Cir.1991), cert. denied, 503
U S 936 (1992).

B. Anal ysis

The sticking point in deternmining if Brzonkala sufficiently
stated a VAWA claimis whether she has sufficiently alleged that
the rape was "notivated by gender." A crinme "notivated by
gender" is defined as a crine "conmitted because of gender or on
the basis of gender, and due, at least in part, to an aninus
based on the victims gender." See 42 U.S.C. 13981(d)(1).

*4 Defendants argue that Brzonkala failed the |iberal pleading
standards of Fed. R Civ.P. 8. "A pleading which sets forth a claim

for relief ... shall contain ... a short and plain statenent of
the claimshowi ng that the pleader is entitled to relief,...."
Fed. R Civ.P. 8(a). "Each avernment of a pleading shall be sinple,

concise, and direct. No technical fornms of pleading or notions
are required." Fed.RCGv.P. 8(e)(1).

The |l egislative history behind VAWA sheds sone |ight on the
proof requirenments which, in turn, shed sone |ight on the

pl eadi ng requirenments. "Proof of 'gender-notivation' under
[T]itle I'll should proceed in the sane ways proof of race or sex
di scrim nation proceeds under other civil rights laws. Judges
and juries will determne 'notivation' fromthe 'totality of the

circunmstances' surrounding the event." S. Rep. No. 197, 102d
Cong., 2d Sess. 50 (1991). "Bias, in short, can be proved hy
circunmstantial as well as indirect evidence." S. Rep. No. 138,

103d Cong., 1st Sess. 52 (1993).

Ceneral ly accepted guidelines for identifying hate crines my

al so be useful in assessing whether the circunstances show

gender-notivation. The follow ng characteristics are used to

determ ne whether a crime is bias related: |anguage used by the
perpetrator; the severity of the attack (including

mutilation); the lack of provocation; previous history of

simlar incidents; absence of any other apparent notive

(battery w thout robbery, for exanple); conmon sense....

S. Rep. No. 197, 102d Cong., 2d Sess. 50 n. 72. The statute in
guestion "requires subjective proof on a case-by-case basis that
the crinmnal was notivated by a bias against the victinms gender.
Whet her a particular crine is, in fact, gender-notivated will be



a question of fact for the court or jury to decide...." S. Rep
No. 138, 103d Cong., 1st Sess. 49-50.

In support of her VAWA claim Brzonkal a makes the concl usory
statenment that Mrrison and Crawford's actions "were notivated
whol ly by discrimnatory ani nus toward her gender and were not
random acts of violence." Such a conclusory statenent is |likely
insufficient to state a claim C Sinpson v. Wlsh, 900 F.2d 33
(4th Cir.1990). However, Brzonkal a has alleged other facts that
support this conclusory statenent.

Brzonkal a al |l eges that she had nmet Morrison and Crawford | ess
than a hal f-hour before she was raped, that Mrrison and Crawford
participated in a gang rape of Brzonkala, Mrrison having sex
with her one tine before and one tine after Crawford had sex with
her, that neither Mrrison nor Crawford used a condom that,
after raping her the second tinme, Mrrison stated to Brzonkal a,
"You better not have any fucking diseases," and finally that,
wi thin about five nmonths after the rapes, Mrrison announced
publicly in the dornmitory's dining hall and in the presence of at
| east one woman, "I like to get girls drunk and fuck the shit out
of them"

I need not decide whether the allegation of the rapes alone is
sufficient to state a claim Al rapes are not the sane, and the
characteristics of the rapes here all eged, when conpared to other
rapes, indicate that gender aninus nore |ikely played a part in
these rapes than in sone other types of rape. First, the assault
i nvol ved a gang rape. Wile any rape is egregious, all other
factors the sanme, gang rape generally is nore egregious than
one-on-one rape. \Were, as here, two nmen rape one woman, this
i ndi cates a conspiracy of disrespect for that woman. Second,
these rapes fall sonewhere in between stranger rape and date
rape, and are probably closer to stranger rape. Again, while any
rape i s egregious, stranger rape and rapes such as the one in
guestion generally are nore egregious than date rape.
Additional ly, stranger rape generally nore |ikely than date rape
i nvol ves gender aninus. For exanple, date rape could involve a
nm sunderstanding and is often | ess violent than stranger rape.

By the facts alleged, the case at hand does not involve any

nm sunderstandi ng. Date rape could also involve a situation where
a man's sexual passion provokes the rape by decreasing the man's
control. Here there is no indication that sexual passion caused
Morrison to initiate intercourse. Finally, date rape could
involve in part disrespect for the victimas a person, not as a
woman; in date rape the perpetrator knows the victinis
personality to sone extent. |In the case at hand, the facts

i ndicate that Mdrrison and Ctawford had little if any know edge
of Brzonkal a's personality. Therefore, by process of
elimnation, an inference of gender animus is nore reasonable in
this situation than in some other rapes.

*5 |n Mrrison's case, two facts other than the characteristics
of the rapes point to gender aninus. After having intercourse
with Brzonkala for the second tine, Mrrison stated, "You better
not have any fucking diseases." Wile the relevance of this to
gender aninus is questionable, this further evidences the
di srespect that Mrrison had for Brzonkala, irrespective of any
know edge of her personality. Mre inportantly and nore rel evant
to gender aninus, Morrison stated at a later date, in the
presence of at |east one wonan, "I like to get girls drunk and



fuck the shit out of them" Al though Mrrison did not state that
he likes to rape wonen, his statement reflects that he has a

hi story of taking pleasure fromhaving intercourse with wonen

wi thout their sober consent. This statenent indicates disrespect
for wormen in general and connects this gender disrespect to
sexual intercourse, and, at |east, raises an issue to be pursued
in discovery. Although the statenment is relevant w thout such an
i nference, the reasonable inference that Brzonkal a was
intoxicated at the tine of the rapes further links Mrrison's
statenent to the alleged rapes at issue. Wile Brzonkal a all eges
that she "reported that she was not inebriated at the tine of the
assaults," she also alleges that Mrrison raped her "through the
use of [her] nmental incapacity." Crawford stated that Brzonkal a
was "really drunk."

Congress obviously intended this statute to apply to rapes
notivated by gender bias. Mrrison's actions outwardly evidence
gender aninus nore than many, if not nobst, situations of rape (at
| east before discovery has reveal ed any other evidence of gender
aninmus). The purpose of the statute would be eviscerated if, to
state a claim a plaintiff had to allege, for exanple, that the
def endant raped her and stated, "I hate wonen." Defendants
indicate that plaintiffs nust allege facts such as an ongoi ng
series of sexual assaults by the defendant. But, as plaintiff
poi nts out, she has not had opportunity to take discovery to
uncover any possible prior simlar assaults. Additionally, |
guestion whet her the alleged sexual assault plus a statenent
i ndicating that Mrrison enjoys having intercourse with wonen
agai nst their sober consent is any |ess indicative of gender
animus than an allegation of a series of sexual assaults.

Therefore, at |east against Mrrison, Brzonkal a has successfully
stated a claimfor a violation of 42 U S.C. 13981. The
characteristics of the rape conbined with Mourrison's statenents
are sufficient at least to neet the mininal federal pleading
requi rements. Whether Brzonkal a can prove the allegations in her
conmpl ai nt by a preponderance of the evidence is not currently an
i ssue before the Court. Deciding whether a claimis stated
against Crawford is unnecessary considering ny decision on the
constitutionality of VAWA

V. Whether VAWA (42 U. S.C.  13981) Is Constitutiona

If VAWA is constitutional, it nust be based either on the
Commerce Cl ause or the Enforcenent C ause of the Fourteenth
Anmendment .

A. Conmerce O ause
I. Commerce Power Cenerally

*6 Article | of the U S. Constitution authorizes Congress "[t]o
regul ate commerce ... anong the several States. ...." US.
Const., art. I, 8, cl. 3. Plaintiff [FN1l] argues that VAWA is
constitutional because it addresses conduct that substantially
affects interstate commerce. |In United States v. Lopez, 115
S.Ct. 1624 (1995), the Suprene Court considered the
constitutionality of former 18 U . S.C. 922(q), the Gun-Free Zone
Act of 1990, which forbade " 'any individual know ngly to possess
a firearmat a place that the individual knows, or has reasonabl e
cause to believe, is a school zone." ' 1d. at 1626 (quoting



former 18 U.S.C. 922(q)(1)(A) (1988 ed., Supp. V)).
Specifically, the Court considered whether this act was a
perm ssi bl e use of Congress's conmerce power.

In answering this issue, the Court considered inportant that
"the scope of the interstate conmerce power 'nmnust be considered
in the light of our dual system of government and may not be
extended so as to enbrace effects upon interstate comrerce so
indirect and renote that to enbrace them in view of our conpl ex
society, would effectually obliterate the distinction between
what is national and what is |local and create a conpletely
centralized governnent.' " |d. at 1628-1629 (quoting NLRB v.
Jones & Laughlin Steel Corp., 301 U S 1, 37 (1937)). The Court
has "heeded that warning" and has "undertaken to deci de whet her a
rational basis existed for concluding that a regulated activity
sufficiently affected interstate conmerce.” |d. at 1628-1629
(citing anmong other cases Hodel v. Virginia Surface Mning &
Recl amation Assn., Inc., 452 U S. 264, 276-280 (1981)). The
Suprenme Court has not " 'declared that Congress nay use a
relatively trivial inmpact on comrerce as an excuse for broad
general regulation of state or private activities.' " 1d.
(quoting Maryland v. Wrtz, 392 U S. 183, 197 n. 27 (1968)).
"Rather, '[t]he Court has said only that where a genera
regul atory statute bears a substantial relation to conmerce, the
de minims character of individual instances arising under that
statute is of no consequence.' " Id. (quoting Wrtz, 392 U S. at
197 n. 27).

Under its comerce power, Congress may regul ate three broad
categories of activity. First, Congress may regul ate the use of
the channels of interstate cormmerce. Second, Congress may
regul ate and protect the instrunentalities of interstate
conmmerce, or persons or things in interstate comerce, even
though the threat may cone only fromintrastate activities.
Third, Congress nmay regul ate those activities having a
substantial relation to interstate conmerce. 1d. at 1629-1630
(citations omtted). |In Lopez the Court concluded that, in order
to qualify for the third category, the regulated activity mnust
"substantially affect" interstate commerce. 1|d. at 1630.

2. First Two Categories

As in Lopez, in the case at hand the first two categories can be
easily elinminated. VAWA is not "a regulation of the use of the
channel s of interstate conmerce, nor is it an attenpt to prohibit
the interstate transportation of a commodity through the channels
of comrerce." Cf. Lopez, 115 S.Ct. at 1630. Also, VAWA is not a
regul ati on by which Congress has sought to protect an
instrunentality of interstate conmerce or a thing in interstate
commerce. Cf. id. Admittedly wonen often travel between states,
as do their abusers and assailants, but certainly nore is
required to qualify for the commerce power. Therefore, if VAWM is
a perm ssible exercise of power under the Conmerce Cl ause, it
nust qualify for the third category: it nmust regulate an
activity that has a substantial effect on interstate conmerce.

3. Lopez's Analysis of Substantial Effect on Interstate Commrerce

*7 The effects-analysis of the majority decision in Lopez can be
broken down into four parts. First, the Court noted the
rel evance of the nature of the regulated activity; the Court



di stingui shed that case, dealing with the regul ation of

i ntrastate possession of guns, fromcases dealing with the
regulation of an intrastate activity which is econom c in nature.
Second, the Court considered whether 922(q) had any
jurisdictional elenment to ensure in individual cases that the
firearm possession would affect interstate conmerce. Third, the
Court considered the inportance of legislative history. And
finally the Court considered the practical inplications of
accepting the Governnent's argunent that the econom c inpact of
the regulated activity had sufficient effects on interstate
commerce to sustain the regul ation

a. Nature of Regulated Activity

In Lopez, the Court noted that Wckard v. Filburn, 317 U S. 111
(1942), was perhaps the nost far-reaching exanpl e of Conmerce
Cl ause authority over intrastate activity and that Wckard
i nvol ved economic activity in a way that the possession of a gun
in a school zone does not. Lopez, 115 S.Ct. at 1630-1631. In
W ckard, Roscoe Filburn operated a snmall farmin GChio, on which
he rai sed 23 acres of wheat for the year involved. He would sow
winter wheat in the fall, harvest it in July, then sell sone of
it, feed some of it to his farmanimals, and keep the renai nder
for seeding future crops. Wckard, 317 U S. at 114. The
Secretary of Agriculture assessed a penalty agai nst Fil burn under
the Agricultural Adjustment Act of 1938, because Fil burn had
harvest ed about 12 nore acres of wheat than the Act pernitted.
Id. at 114- 115. The Court sustained the application of the Act
to this activity, stating that home-grown wheat "conpetes with
wheat in conmerce," because "it supplies a need of the man who
grew it which woul d otherwi se be refl ected by purchases in the
open market." |d. at 128.

The Lopez Court differentiated 922(q) fromthe statute in
W ckard, because

[s]ection 922(q) is a crimnal statute that by its terms has

nothing to do with "commerce" or any sort of economc

enterprise, however broadly one m ght define those terns.

Section 922(q) is not an essential part of a larger regulation

of economic activity, in which the regulatory schene could be

undercut unless the intrastate activity were regulated. It
cannot, therefore, be sustained under our cases uphol ding
regul ations of activities that arise out of or are connected
with a comrercial transaction, which viewed in the aggregate,
substantially affects interstate conmerce.

Lopez, 115 S. Ct. at 1630-1631 (footnote onmitted). |In effect,
the Court separated the Conmerce Cl ause anal ysis between
situations where regulated intrastate activity is economc in
nature and situations where the intrastate activity is not.
After Lopez, cases such as Wckard, where regulated intrastate
activity is econonmic in nature, do not control cases where
regul ated intrastate activity is not economc. At the |east,
after Lopez, whether intrastate activity is econonmic in nature is
a very rel evant consideration.

*8 b. Individual Case Inquiry

In the next step in Lopez, the Court considered inportant that
922(q) did not contain a "jurisdictional elenent which would
ensure, through case-by-case inquiry, that the firearm possession
in question affects interstate commerce.” 1d. at 1631. Section
922(q) had no jurisdictional elenment which limted "its reach to
a discrete set of firearm possessions" that had "an explicit



connection with or effect on interstate commerce."” |d.
c. Relevance of Legislative History

The Court noted that the Governnment conceded that no express
congressional findings were presented regarding the effects upon
interstate commerce of gun possession in a school zone and that
"to the extent that congressional findings would enable [the
Court] to evaluate the legislative judgnment that the activity in
guestion substantially affected interstate commerce, even though
no such substantial effect was visible to the naked eye, they are
| acki ng here." 1d. at 1631-1632. The Court, however, also stated
that such findings were not necessary. |d. at 1631 (citations
omtted). The Court further noted that Congress had nade
fi ndi ngs under an anmended 922(q). |Id. at 1632 n. 4. At oral
argunent, the Governnent stated regarding the congressiona
findings, "[We're not relying on themin the strict sense of the
word, but we think that at a very m ninumthey indicate that
reasons can be identified for why Congress wanted to regul ate
this particular activity." 1d. Fromthis statenent, the Court
surnmised that "[t]he Government [did] not rely upon these
subsequent findings as a substitute for the absence of findings
inthe first instance.” Id.

d. Practical Inplications

The Court addressed the practical inplications of accepting as
sufficient the Governnent's argued effects on comrerce. |ik at
1632-1634. The Governnent argued that

possession of a firearmin a school zone may result in violent

crime and that violent crime can be expected to affect the

national econony in two ways. First, the costs of violent crine
are substantial, and, through the nmechani sm of insurance, those
costs are spread throughout the popul ation. Second, violent
crime reduces the willingness of individuals to travel to areas
within the country that are perceived to be unsafe. The

Governnment al so argues that the presence of guns in schools

poses a substantial threat to the educational process by

threatening the | earning environnent. A handi capped
educational process, in turn, wild result in a |less productive
citizenry. That, in turn, would have an adverse effect on the

Nation's economic well-being. As a result, the Governnent

argues that Congress could rationally have concl uded that

922(qg) substantially affects interstate conmerce.

Id. at 1632.

The Court observed that, if the regulation was constitutiona
based on these effects, then Congress's power woul d be extended
too far. Under the Governnent's "costs of crinme" reasoning,
Congress could regulate "not only all violent crinme, but al
activities that mght lead to violent crime, regardl ess of how
tenuously they relate to interstate comerce." |d. The Court
stated that, under the Governnment's "national productivity"
reasoni ng, Congress could regulate "any activity that [Congress]
found was related to the econonic productivity of individual
citizens: family law (including marriage, divorce, and child
custody), for exanple." 1d. The Court concluded, "Thus, if we
were to accept the Governnent's argunents, we are hard-pressed to
posit any activity by an individual that Congress is wthout
power to regulate." 1d. Under the "threat to | earning"
reasoni ng, Congress could directly regulate famly |aw i ssues and
education. 1d. at 1632-1633.



4. Application of Lopez's Substantial Effects Analysis to the
Case at Hand

*9 Congressional findings in support of VAWA reveal that
vi ol ence agai nst wonen is preval ent, and the Senate Report states
t hat

[ g] ender-based violent crinmes neet the nodest threshold

required by the Comrerce C ause. Gender-based crines and fear

of gender-based crines restricts novenent, reduces enpl oynent
opportunities, increases health expenditures, and reduces
consuner spending, all of which affect interstate comrerce and

t he national econony. GCender-based violence bars its nopst

likely targets--wonmen-- fromfull participation in the national

econony. For exanple, studies report that al nost 50 percent of
rape victins |lose their jobs or are forced to quit in the
aftermath of the crine. Even the fear of gender-based viol ence
af fects the econony because it deters wonmen fromtaking jobs in
certain areas or at certain hours that pose a significant risk
of such vi ol ence.

S. Rep. 138, 103d Cong., 1st Sess. 54 (1993). Notably, the Lopez
Court stated, " '[S]inply because Congress may conclude that a
particular activity affects interstate commerce does not
necessarily make it so.' " Lopez, 115 S.Ct. at 1629 n. 2
(quoting Hodel, 452 U S. at 311 (Rhenquist, J., concurring)).
"Whet her particular operations affect interstate comerce
sufficiently to cone under the constitutional power of Congress
to regulate themis ultinately ajudicial rather than a
| egi sl ative question, and can be settled finally only by this
Court." Id. (quoting Heart of Atlanta Mdtel v. United States,
379 U.S. 241, 273 (1964)). This is particularly true where,
subsequent to the Senate's above finding, the "nodest threshold
required by the Commerce O ause" has becone | ess nodest. The
House Conference found:

[Crinmes of violence notivated by gender have a substanti al

adverse effect on interstate conmerce, by deterring potential

victinse fromtraveling interstate, from engagi ng i n enpl oynent
in interstate business, and fromtransacting with business, and
in places involved, in interstate conmerce; crines of violence
noti vated by gender have a substantial adverse effect on
interstate commerce, by dimnishing national productivity,

i ncreasi ng nmedi cal and other costs, and decreasing the supply

of and the demand for interstate products.

H R Rep. No. 711, 103d Cong., 2d Sess. 385 (1994).

The differences between Lopez and the case at hand are
nsignificant, and the sinmilarities are significant. Arguably
the following three differences between the case at hand and
Lopez render Lopez's logic inapplicable to the case at hand: (1)
that VAWA is civil, and the Lopez statute was crimnal, (2) that
there are legislative findings here but not in Lopez, and (3)
that fewer steps of causation exist between the VAWA regul at ed
activity and commerce than 922(q)'s regulated activity and
commerce. The sinmilarities include (1) the crinminal nature of
both statutes, (2) the non-comrercial nature of both statutes,
(3) the lack of a jurisdictional requirenment that sone effect on
interstate commerce is involved in each case, (4) the renoteness
of any effect on commerce, and (5) the excessive congressional
power that would logically follow frompermtting both statutes
based on the Conmerce C ause.

*10 a. Possible Differences



A close |l ook at the possible differences reveals that they are
insignificant and that the possible differences often point to
simlarities instead of differences. First, whereas no
congressional findings were before the Lopez Court connecting the
rel evant activity to interstate conmerce, congressional findings
whi ch support that viol ence agai nst wonen affects interstate
commerce are currently before this Court. As the Lopez Court
poi nted out, however, such findings are not necessary. Id. at
1631 (citations onmtted). The Court only found the m ssing
findings relevant in that the findings would have enabl ed the
Court "to evaluate the legislative judgnment that the activity in
guestion substantially affected interstate commerce, even though
no such substantial effect was visible to the naked eye...." 1d.
at 1632. Having said that, the Court noted that the anmended
922(q) included congressional findings regarding the effects upon
interstate and foreign conmerce of firearm possession in and
around schools. 1d. at 1632 n. 4. If the Court felt that such
findings were extrenely inportant, i.e. that the Court did not
have a sufficient awareness of the effects absent the findings,
then the Court could have consi dered the added congressi onal
findings even in the face of the Governnment's statenent that it
was not relying on the added findings "in the strict sense of the
word," but that "at a very mininmum [the findings] indicate that
reasons can be identified for why Congress wanted to regul ate
this particular activity." 1d. The fact that an attorney nmade an
anbi guous statenment possibly indicating a nminimal reliance on
congr essional findings does not preclude a court from considering
t hese findings.

Regardl ess, even absent the express congressional findings, the
Lopez Court had a sufficient know edge of interstate conmerci al
effects to consider. The commerce power is based on a reasonabl e
effect on interstate conmmerce, not on Congress's perceived effect
on comerce. Wile the effects on comerce in Lopez were not
obvi ous because they were so tenuous, undoubtedly the Court could
fairly easily infer the effects in order to make a reasonabl e
det erm nati on whether these effects were substantially related to
commerce. Also, as listed in the appendix to Lopez, the Court had
nmuch authority to consider regarding the issue. See id. at
1665-1671. NMbre inportantly, the Governnent actually presented
the comercial effects in its argunent, and the Court considered
whet her these sufficed.

In sum the fact that the effects need not be inferred in the
case at hand is not a very inportant difference. Congress need
not nake findings, the Lopez Court had access to Congress's added
findings, the Lopez Court had a reasonabl e appreciation of the
effects via reasonabl e inferences, the authority in the appendi x,
and the Governnent's argunent, and the Lopez Court thoroughly
consi dered the effects presented. The fact that Congress's
findings were not stressed in the Governnent's argunent is
somewhat incidental, and it appears that the Court nentioned this
sinply as one feather with which to fill an already full pillow
While findings will often be hel pful, findings are not necessary
for a determ nation of whether a rational relation to interstate
comrer ce exi sts.

*11 Second, the statute at issue is civil, whereas Lopez
involved a crimnal statute. This is technically a correct
statenent, however, VAWA is crimnal in nature. VAWA was
designed to address problens in the state criminal justice



system and, in attenpting to supplenent deficiencies in the
state crimnal system it creates a civil cause of action that
seeks to vindicate a crimnal act. It provides a civil renedy
for a "crime of violence," which is defined in part as "an act or
series of acts that would constitute a felony against the person
or that would constitute a felony against property if the conduct
presents a serious risk of physical injury to another." 42
US C 13981(d)(2)(A). A person liable under the act "shall be
liable to the party injured, in an action for the recovery of
conmpensatory and punitive danmages, injunctive and declaratory
relief, and such other relief as a court nmay deem appropriate.”
42 U.S.C. 13981(c). Regardless, whether a statute based on the
Comrerce Clause is civil or crimnal is of Iimted rel evance.
Wth statutes regulating intrastate activities, the primry
concern is whether the activity is econonic. Qher than the
econom ¢ nature of the activity to be regulated, the focus is not
on the nature of the activity but on the related i ssue of the
effects of the regulated activity on interstate conmerce.

Third, the steps of causation in the instant case are fewer than
in Lopez. At best, an analysis of the steps of causation is an

i nexact science; the nunber of steps depends on how each step is
defined, and a greater nunber of steps does not always indicate
greater renoteness. Certainly this should not be the nmethod for
resol ving Comerce C ause issues. |n Lopez, the Governnent
argued and the Court considered two general chains of causation
First, the possession of a firearmin a school zone may result in
violent crinme which may affect the national econony through

ei ther increased nationwi de costs or a reduction in the
willingness of individuals to travel to areas within the country
that are perceived to be unsafe. Second, guns pose a substanti al
threat to the educational process by threatening the |earning
envi ronment, and a handi capped educati onal environnent |eads to a
| ess productive citizenry which affects the national econony.

While the problens inherent in a step of causation analysis are
conmpounded when conparing two different |aws, conparing the steps

in the case at hand to Lopez is helpful. Conpared with Lopez's
first chain of causation, the case at hand possibly involves one
| ess step than the postul ated effects in Lopez. |In the case at

hand, the regulated activity is the violent crime, whereas in
Lopez the regulated activity was an act that could lead to a
violent crine. This distinction is not enough to apply the
commerce power in the case at hand. The step from possession of
a firearmin schools to the comm ssion of a violent crine is a
snmal | step. Undoubtedly, often possession of a firearmleads to
violent crine. Also, no violent crime is necessary to create an
ef fect on conmerce; the fear created solely by the possession of
the guns undoubtedly somewhat affects comrerce. Finally, the

i ndi vi dual steps that each case has in commobn may be | onger in
the case at hand than in Lopez.

*12 Lopez's second chain of causation is simlar to plaintiffs
argunment that violent crines agai nst wonen affect the
productivity of the nation by distracting wonen and by renovi ng
wonen fromthe workplace. Similarly, guns at schools affect the
productivity of the nation by threatening the |earning
environment. It is a fair inference that guns at schools are
di stracting and di ssuade nany students from attendi ng school s.
This chain also involves one | ess step. Guns affect |earning, an
effect which in turn affects job performance, which in turn



affects the national econony, which in turn affects interstate
commerce. |In the case at hand, violence against wonen affects
job performance, which in turn affects the national econony,
which in turn affects interstate commerce. Again the one |ess
step in the case at hand is uninportant. It is far fromclear
that the distance fromthe first to the last step is greater in
the Lopez chain of causation than in the case at hand's chain.

The bottomline is that both Lopez and the case at hand invol ve
regul ated activity that is too remote frominterstate comerce.
Any substantial distinction between the Iengths of the chains of
causation in Lopez and the |lengths of the chains in the case at

hand is inconsequential. As nentioned, the steps of causation
anal ysis is an inexact science, a formalistic framework upon
whi ch no heavy reliance should be placed. 1In the end, the

important issue is the proximty of the regulated activity to
commerce, not the nunber of steps. The proxinmity between the
regul ated activity and comrerce in the case at hand is simlar to
the proxinmty in Lopez, and any distinction between the two is
based on insignificant differences and on differences which are
i mpossi ble to conprehend with reasonable certainty. Even
accepting the step analysis as hel pful and accepting that the
case at hand involves fewer steps than the situation in Lopez,
both situations involve regulated activity which is too renpote
frominterstate conmerce

b. Simlarities (OGher Than Those in the Possible Differences

Secti on)

Unlike the differences, the simlarities between Lopez and the
case at hand are real and significant. First, of major
i mportance is that VAWA involves intrastate activity which is not
commercial or even economic in nature. Any interstate nature of
VAWA is insignificant. VAWA regulates local crinminal activity.
It does not regulate the growh of crops, the shipnment of goods,
or other simlar economc activities. In line with Lopez,
whet her a statute regulates intrastate activity which is econonic
in nature is a consideration. See Lopez, 115 S.Ct. at 1630-1631
In Jane Doe v. John Doe, No. 3:95cv2722 (D.Conn. filed June 19,
1996), the only other opinion | amaware of that addresses this
issue to date, the court upheld the constitutionality of VAWA
under the Commerce C ause. The court conpared the situation in
Wckard to VAWA. As nentioned, the Wckard Court upheld the
application of the Agricultural Adjustnment Act to hone-consuned
wheat, stating, "It can hardly be denied that a factor of such
vol ume and variability as hone-consunmed wheat woul d have a
substantial influence on price and narket conditions." Wckard,
317 U.S. at 128. Analyzing VAWA in |ight of Wckard, the Doe
court concl uded:

*13 Certainly the repetitive nationw de inpact of wonen

wi thhol ding, withdrawing or linmiting their participation in the

wor kpl ace or narketplace in response to or as a result of

gender - based viol ence or the threat thereof, is of such a

nature to be as substantial an inpact on interstate comerce as

the effect of excess "hone grown" wheat harvesting which was
found to have been properly regul ated by Congressional

enact nent .

Doe, slip op. at 13 (citation omitted). This analysis is
contrary to Lopez, which, as discussed, distinguished the
Wckard case, in which the regulated activity was economc in
nature, from cases such as the case at hand and Lopez, in which
the regulated activity is in no way econonic in nature. Lopez



teaches that cases in which the statute at issue regul ates
intrastate activity which is econonmc in nature are anal yzed
differently from cases invol ving non-econonic intrastate
activity. After Lopez, reliance on Wckard to anal yze the
conmerce power in a case involving a non-econonmic intrastate
activity is not tenable. [FN2] 1In addition to Wckard, the other
cases upon which plaintiff relies heavily are all distinguishable
as cases involving economc activity. See Lopez, 115 S.C. at
1630 (listing the followi ng as cases involving congressional acts
regulating intrastate economc activity: Hodel, 452 U S. 264
(1981) (involving intrastate coal mining); Perez v. United
States, 402 U. S. 146 (1971) (involving intrastate extortionate
credit transactions); Katzenbach v. MCung, 379 U S. 294 (1964)
(involving restaurants utilizing substantial interstate
supplies); and Heart of Atlanta Mdtel, 379 U S 241 (1964)
(involving inns and hotels catering to interstate guests)).

Second, simlar to 922(q), VAWA does not have a jurisdictional
requirenment limting each individual case under VAWA to
situations involving interstate commerce. Although it is unclear
whet her such a jurisdictional requirenment is needed, indications
exi st that such a requirenent may be necessary. Congress has
often placed such a requirenent in legislation sinilar to VAWA
See Cleveland v. United States, 329 U S. 14 (1946) (discussing
the Mann Act, which nade an offense the transportation in
interstate commerce of any wonan or girl for the purpose of
prostitution or debauchery, or for any other inmoral purpose).
In United States v. Bass, 404 U. S. 336 (1971), respondent had
been convicted for possession of firearns under Title VII of the
Om nbus Crine Control and Safe Streets Act of 1968, which
mandat ed puni shnment for any convict "who receives, possesses, or
transports in commerce or affecting commerce ... any firearm"
Id. at 337. There was no attenpt to show that respondent had
possessed the firearns "in comrerce or affecting commerce,"” and
the prosecution had proceeded on the assunption that such
connection to commerce was necessary only for the transport
el ement of the statute, not for possession. 1d. at 338. The
Court of Appeals reversed respondent's conviction, finding that
if it accepted the prosecution's interpretation of the statute,
then there would be substantial doubt as to the statute's
constitutionality. |Id. (citation omtted). The Suprene Court
affirmed, but for different reasons, applying the interstate
conmerce requirenent to receiving, possessing, or transporting a
firearm The Court reasoned that ambiguity in crimnal statutes
shoul d be resolved in favor of lenity, Id. at 347, and that
anbi guity should be resolved in favor of not significantly
changing the federal -state balance. [Id. at 349.

*14 Third, simlar to the situation in Lopez, permtting VAWMA as
a constitutional exercise of the comrerce power woul d have the
practical result of excessively extending Congress's power and of
i nappropriately tipping the balance away fromthe states. The
Lopez Court placed nuch inportance on the practical inplications
of permtting 922(q) under the Commerce C ause. The practi cal
inmplications in the case at hand are very simlar.

A reasonabl e inference fromthe congressional findings is that
vi ol ence agai nst wonen has its major effect on the nationa
econony. Congress focused on the effect on the national econony,
and a reasonabl e i nference, based both on Congress's focus and
conmmon sense, is that the effects on interstate travel are



incidental. Showi ng that sonmething affects the national econony
does not suffice to show that it has a substantial effect on
interstate cormerce. Plaintiff uses "effects on the national
econony" interchangeably with "effects on interstate commerce."
This is wong. Undoubtedly effects on the national econony in
turn affect interstate commerce. Such a chain of causation

al one, however, is insufficient to bring an act within the
purvi ew of the conmerce power. |If such a chain of causation
sufficed, Congress's power would extend to an unbounded extrene.
Def endants point out that facts show that insomia costs the
United States $15 billion a year (citing 2 Nat'l Commin On Sl eep
Di sorders Research, Wake Up Anerica: A National Sleep Alert
(submtted to the U S. Congress and the Secretary of Health and
Human Services), 125-133 (1994)). This is as nmuch as the yearly
cost of donestic abuse. Qher sources indicate that the cost of
insomia is nmuch higher. See 140 Cong. RRec. 14211-01, The
Economics of Insomia (daily ed. GCct. 5, 1994) (statenent of
Sen. Hatfield) (stating that a source indicates that the
estimated annual econom c cost of insomia due to reduced
productivity, accidents, and nedical problens is between $92.5
and $107.5 billion). Insomia undoubtedly also has sone effect
on interstate travel as insommiacs travel across state lines for
treatnent (e.g., to the nationally-renowned Johns Hopkins Sl eep
Di sorder Center in Maryland). [|nsomiacs buy nedicine which has
travel ed across state lines. Fanmily | aw i ssues and nost crimna
i ssues affect the national econony substantially and in turn have
sone effect on interstate conmerce. These too have interstate
travel inplications. However, to extend Congress's power to
these issues would unreasonably tip the bal ance away fromthe

st at es.

The fact that Congress linmted VAWA, in stating that VAWA does
not "confer on the courts of the United States jurisdiction over
any State | aw clai mseeking the establishnment of a divorce,
al i mony, equitable distribution of marital property, or child
custody decree," 42 U S.C. 13981(e)(4), is utterly
insignificant to the practical inplications of accepting the
regul ated activity as having a substantial effect on interstate
commerce. It is the logic on which Congress based its conmerce
power that is inportant. |If the justification for VAWA under the
Commerce Clause is constitutionally acceptable, then certainly
Congress woul d have power to regulate much activity which should
be left to state control. Similar to the situation in Lopez, if
| accepted plaintiff's argunment, | would be "hard-pressed to
posit any activity by an individual that Congress is wthout
power to regulate." Lopez, 115 S.C. at 1632. 1In essence, if
VAWA is a pernissible use of the commerce power because of the
regul ated activity's effect on the national econony, which in
turn affects interstate commerce, then it woul d be inconsi stent
to deny the commerce power's extension into famly | aw, nost
crimnal |aws, and even i nsomi a.

*15 The conbi nati on of the insignificance of the differences
bet ween the case at hand and Lopez and the significance of the
simlarities leads to the conclusion that Congress acted beyond
its conmerce power in enacting VAWA. Any ot her concl usi on woul d
strain reason. As Justice Scalia recently stated regarding the
Suprenme Court, "[We expect both ourselves and | ower courts to
adhere to the 'rational e upon which the Court based the results
of its earlier decisions." " United States v. Virginia, 1996 W
345786, *46 (Scalia, J., dissenting) (quoting Sem nole Tribe of



Fla. v. Florida, 116 S. C. 1114, 1128-1129, slip op. at 21
(1996)). A reasonabl e adherence to Lopez reveals that VAWA is
not a proper use of the commerce power.

B. The Enforcenent Cl ause

The Fourteenth Amendnent states in part, "No state shal
deny to any person within its jurisdiction the equal protection

of the laws.” U. S. Const., anend. XV, 1. It also states,
"The Congress shall have power to enforce, by appropriate
| egi slation, the provisions of this article.” U S. Const.,

amend. XV, 5.
1. Some Public Invol venent Needed

The Suprene Court has explicitly stated that the Fourteenth
Amendnent regul ates only state action and that sone state
i nvol venent is necessary. See, eg., Cvil R ghts Cases, 109 U. S
3, 11 (1883) (stating that an "[i]ndividual invasion of
i ndividual rights is not the subject matter of the [Fourteenth
Al mendrent"); Shelley v. Kraener, 334 U S. 1, 13 (1948) (stating
that the Fourteenth Amendment "erects no shield against nerely
private conduct, however discrimnatory or wongful"); United
States v. Quest, 383 U S. 745, 755 (1966) (opinion of Stevens,
J.) ("It is a comonplace that rights under the Equal Protection
Clause itself arise only where there has been invol venent of the
State or of one acting under the color of its authority"); Bray
v. Alexandria Wnen's Health dinic, 506 U S. 263, 352- 355
(1993) (O Connor, J., dissenting).

Careful adherence to the "state action" requirement preserves

an area of individual freedomby |limting the reach of federa

| aw and federal judicial power. It also avoids inposing on the

State, its agencies or officials, responsibility for conduct

whi ch they cannot fairly be bl aned.

Lugar v. Ednondson G| Co., 457 U S. 922, 936 (1982). The
Fourteenth Anendnent states, "No state ... shall deny to any
person within its jurisdiction the equal protection of the | aws."
US. Const., amend. XV, 1 (enphasis added).

The legislative history behind the Fourteenth Amendnent

i ndi cates that the congressional franers were concerned with
private encroachnment on civil rights. See Eugene G essnan, The
Unhappy Hi story of Civil Rights Legislation, 50 Mch.L. Rev. 1323,
1329-1330 (1952). However, by holding that the Fourteenth
Amendnent applies to private conduct with a certain connection to
state action, the Fourteenth Anrendnent can still reach sone
private conduct. But Suprene Court precedent and, noreover, the
| anguage of the Fourteenth Amendnent require that sone state

i nvol venment is necessary, even though it may be tangential .

*16 Sonme authority indicates that Congress nay address purely
private conduct via 5 of the Fourteenth Anendnment in spite of
the fact that 1 actions require state action. |In Quest, while
Justice Stevens' opinion of the Court mandated sone public
i nvol venment for Congress's use of the power granted by 5 of the
Fourteenth Anmendnent, six justices agreed that no state action
was necessary for Congress's use of 5. 383 U.S. at 762, 774-786
see also, District of Colunbia v. Carter, 409 U S. 418 (1973)
(opinion of Brennan, J.) (stating first, "The Fourteenth
Amendnent itself 'erects no shield against nerely private
conduct, however discrimnatory or wongful,' " id. at 423-424



(quoting Shelley v. Kraener, 384 U S. at 13), then stating in a
footnote, "This is not to say, of course, that Congress may not
proscribe purely private conduct under 5 of the Fourteenth
Amendnent." Id. at 424 n. 8 (enphasis added)). Al though
Congress has certain discretion under 5, the idea that Congress
can address purely private conduct under 5 is contrary to both
the | anguage of the Fourteenth Anendnent and the GCvil Rights
Cases, 109 U. S. 3, 11 (1883) (stating that 5 permits Congress
only to "adopt appropriate |legislation for correcting the effects
of such prohibited State |aws and State acts, and thus to render
themeffectively null, void, and innocuous"). The Court has
stressed that, even in the face of conflicting Suprene Court

deci sions, lower courts are not to assume that Suprenme Court
precedent has been inplicitly overrul ed, see Rodriguez de Quijas
v. Shearson/ Anerican Express. |Inc., 490 U S. 477, 484 (1989),
and the Court has cited the Cvil R ghts Cases approvingly as
recently as 1982. See Lugar, 457 U S. at 936.

2. Morgan

Even though state action was not at issue in Katzenbach v.
Morgan, 384 U. S. 641 (1966), the plaintiff relies primarily on
the sweepi ng | anguage of Mdrgan in support of her position that
the Fourteenth Amendnent reaches private conduct. |In Mrgan, the
Court considered whether 4(e) of the Voting Rights Act of 1965
was constitutional under 5 of the Fourteenth Anendnent.

Section 4(e) provided in relevant part that no person who
successfully conpleted the sixth grade in public or private
school in Puerto Rico in which the | anguage of instruction was

ot her than English shall be denied the right to vote because of
an inability to read or wite English. 1d. at 643. Appellees in
the case challenged 4(e) in that it prohibited the enforcenent
of the election | aws of New York, which required an ability to
read and wite English as a condition of voting. |d. at 643-644.
Appel | ees attacked 4(e) because it enabled many New York
residents to vote who could not previously vote under the New
York law. |d. at 644-645. The Court held that 4(e) was a
proper exercise of the powers granted to Congress by 5 of the
Fourteenth Anendrent, and, by force of the Supremacy C ause, the
New York English literacy requirement could not be enforced to
the extent that it was inconsistent with 4(e). |1d. at 646-647.
The Court stated, "A construction of 5 that would require a
judicial determnation that the enforcenment of the state | aw
precl uded by Congress violated the [Fourteenth] Amendnent, as a
condi ti on of sustaining the congressional enactnent, would
depreci ate both congressional resourceful ness and congressi onal
responsibility for inplenmenting the Amendnent."” 1d. at 648. The
Court's task was not to determ ne "whether the New York English
literacy requirenment as applied to deny the right to vote to a
person who successfully conpleted the sixth grade in a Puerto

Ri co school violate[d] the Equal Protection Clause." |d. at 649.
Instead, the Court's task was to determ ne whether 4(e) was "as
required by 5, appropriate legislation to enforce the Equal
Protection Clause." 1d. at 649-650.

*17 The Court noted that 5 has a broad scope. 1d. at 650.
"Let the end be legitimate, let it be within the scope of the
constitution, and all nmeans which are appropriate, which are
plainly adapted to that end, which are not prohibited, but
consist with the letter and spirit of the constitution, are
constitutional" Id. (quoting MCulloch v. Maryland, 17 U S., 4



Wheat. 316, 421 (1819)). Therefore, the test is (1) whether a
statute "may be regarded as an enactnent to enforce the Equa
Protection Clause, [ (2) ] whether it is '"plainly adapted to that
end" and [ (3) ] whether it is not prohibited by but is
consistent with "the letter and spirit of the constitution.' "
Id. at 651 (quoting MCulloch, 17 U S., 4 \Weat. at 421).

Regarding the first requirenment, the Court stated, "There can be
no doubt that 4(e) may be regarded as an enactnent to enforce
the Equal Protection Clause." 1d. at 652. Congress "explicitly
declared" that it enacted 4(e) to secure rights under the
Fourteenth Anmendrment, and " 4(e) nay be viewed as a neasure to
secure for the Puerto Rican comunity residing in New York
nondi scrim natory treatnent by governnment." 1d. Regarding the
second requirenent, the Court indicated that 4(e) "nay be
readily seen as 'plainly adapted' " to furthering ains of the
Equal Protection Clause. 1d. Section 4(e) in effect "prohibit[s]
New York from denying the right to vote to | arge segnents of its
Puerto Rican community" and thus enhances the Puerto Rican

community's political power, which in turn "will be helpful in
gai ni ng nondi scrinmnatory treatnent in public services for the
entire Puerto Rican community." |Id. at 652. "Section 4(e)

thereby enables the Puerto Rican nminority better to obtain
"perfect equality of civil rights and the equal protection of the
laws.' " Id. at 652-653. Therefore, Mrgan involved state
action (New York's statute) which caused an infringenent on
Fourteenth Anendnent rights.

The extent of Morgan's applicability to the case at hand is
limted. |In Mrgan, Congress's statute invalidated a state
statute and thereby renedi ed equal protection violations. 384
U S. at 652-653. Reasonably Mirgan is linmted to situations
where Congress acted agai nst state action which caused a deni al
of equal protection, and Mdrgan does not pernit Congress to act
agai nst purely private action incidentally giving rise to state
action which causes a denial of equal protection. However,

Morgan i s distinguishable on other grounds as well, as will be
di scussed.

3. VAWA

VAWA has two general purposes. It was enacted to attack

gender-notivated crinme agai nst wonen and to suppl enent
deficiencies in the state crinmnal justice system First, VAWA
adds to state systens a renedy for the bias el enent of
gender-notivated violent crinmes agai nst wonen. VAWA "attacks
gender-notivated crines that threaten wonen's equal rights,"
taking "aimat gender discrinnation prohibited under the
[Thirteenth] Amendnent." S.Rep. No. 197, 102d Cong., 1st Sess.
53 (1991). [FN3] "State and Federal crimnal |aws do not
adequat el y protect against the bias elenent of crines of violence
notivated by gender." H R Rep. No. 711, 103d Cong., 2d Sess. 385
(1994). The Senate found,

*18 [wlhere a crinme is shown to be notivated by gender bias, a
different interest is inplicated; one not adequately addressed
by State tort |law alone. The civil rights action provi ded by
[T]itle I'll has the entirely different function of providing a
speci al societal judgnment that crinmes notivated by gender bias
are unacceptabl e because they violate the victins' civil

rights. Title Ill singles out for enhancenent bias-inspired
conduct because of the unique individual and societal harmit



causes. For exanple, the suprene [sic] Court has recogni zed
that bias crines are nore likely to provoke retaliatory crines,
inflict distinct enotional harns on their victinms, and incite
community unrest. Quoting Blackstone, " 'it is but reasonable
that anong crimes of different natures those should be nost
severely punished which are the nost destructive of the public
safety and happi ness.' "

S. Rep. No. 138, 103d Cong., 1st Sess. 50 (1993) (footnotes
omtted).

Second, purportedly VAWA "provides a 'necessary' renedy to fill
the gaps and rectify the biases of existing State laws." S.Rep
No. 197 at 53. "In many States, rape survivors nust overcone
barriers of proof and |l ocal prejudice that other crinme victins
need not hurdle; they bear the burden of painful and prejudicial
attacks on their credibility that other crinme victins do not
shoul der; they nay be forced to expose their private |ife and
intimte conduct to win a danmage award unli ke any ot her civi
litigant; and, finally, in some cases, they are barred fromsuit
altogether by tort immnity doctrines and nmarital exclusions."
Id. at 53-54. State and federal crimnal |laws do not "adequately
provide victins of gender-notivated crinmes the opportunity to
vindicate their interests; existing bias and discrinmnation in
the crinmnal justice systemoften deprives victins of crines of
vi ol ence notivated by gender of equal protection of the |aws and
the redress to which they are entitled." H R Rep. No. 711, 103d
Cong., 2d Sess. 385 (1994). "Study after study has concl uded
that crinmes disproportionately affecting wonen are often treated
| ess seriously than conparable crines affecting men." |Id.
(footnote omitted). The state criminal systens are inadequate at
the police, the prosecution, and the judicial levels. See
Vi ol ence Agai nst Wonen, Hearing Before the House Subconmittee on
Crime and Criminal Justice, 102d Cong., 2d Sess. 70-82 (1992)
(statenment and prepared statenent of Margaret Rosenbaum
Assistant State Attorney, Mam, Fla.); H R Rep. 395, 103d
Cong., 1st Sess. 27-28 (1993).

Congress has wide | atitude under the Fourteenth Amendnent.
"Correctly viewed, 5 is a positive grant of |egislative power
aut hori zing Congress to exercise its discretion in determning
whet her and what |egislation is needed to secure the guarantees
of the Fourteenth Amendnent." Mrgan, 384 U S. at 651. Despite
this broad power, Congress's acts nust have sone reasonabl e
possibility of addressing a legitinate equal protection concern.
O herwi se, Congress's power under the Fourteenth Anendnent woul d
be absolute. |In Mrgan, the Court found that Congress's statute
"enabl e[d] the Puerto Rican minority better to obtain 'perfect
equality of civil rights and the equal protection of the |aws.'
384 U.S. at 653. Inmplicit inthis finding is that, at the |east,
in order for Congress to act under 5, there nust be sone
reasonabl e possibility that Congress's act is a legitimte neans
for remedying a legitimate end (i.e., a legitimate renedy for a
legitimate equal protection concern). Wth respect to VAWA
will discuss (1) whether Congress's ends are legitimte and, if
so, (2) whether Congress's neans are |egitimte.

*19 a. Whether Congress's Ends Are Legitinate

As stated, Congress had two ends in mnd in drafting VAWA. (1)
to renedy private individuals' gender-based violence and (2) to
renedy gender-based deficiencies in the states' crininal justice
syst ens.



i. To Renedy Private Individuals' Violence

First, regarding the purpose to create a cause of action agai nst
the crimnal discrimnator, sufficient contacts to state action
do not exist to give rise to a legitimte equal protection
concern. |If state action were sufficiently connected to a
crimnal's discrimnating acts, a legitinate equal protection
concern woul d exist. However, no such sufficient connection
exi sts.

"[ Tl he invol venent of the State need [not] be either exclusive
or direct. In a variety of situations the Court has found state
action of a nature sufficient to create rights under the Equal
Protection Cl ause even though the participation of the State was
peripheral, or its action was only one of several co-operative
forces leading to the constitutional violation." Guest, 383 U. S
at 755-756 (citations omtted). Conduct allegedly causing the
deprivation of a federal right nust be fairly attributable to the
state. Lugar, 457 U S. at 937. Conduct causing the deprivation
of a federal right may be fairly attributable if (1) "the
deprivation [is] caused by the exercise of sonme right or
privilege created by the State or by a rule of conduct inposed by
the State or by a person for whomthe state is responsible” or if
(2) "the party charged with the deprivation [is] a person who may
fairly be said to be a state actor" (because, for exanple, "he is
a state official, because he has acted together with or has
obtai ned significant aid fromstate officials, or because his
conduct is otherw se chargeable to the State"). 1d. (citations
omtted).

A private individual's gender-based violent crine against a
woman does not qualify for either category. The deprivation
caused by private individuals who conmmit crines agai nst wonen due
to gender is not caused by the exercise of sone right or
privilege created by the state or by a rule of conduct inposed by
the state or by a person for whomthe state is responsible.
Certainly the state is not responsible in any rel evant sense for
i ndi viduals who comit violent crinmes agai nst wonen. Even with
the inadequate criminal renedy for gender-notivated crines
agai nst wonen, the states do not permit individuals to conmit
vi ol ent gender-notivated acts agai nst wonen. The state action at
i ssue (the inadequacies in the state crininal systens) does not
cause, or, in any significant manner, even contribute to, the
deprivation caused by the individual crininal. The private
i ndividual's decision to discrimnate by conmmtting a
gender - based vi ol ent act agai nst a woman cannot be ascribed to
any governnental decision. Cf. id. at 938 (citing Mose Lodge
No. 107 v. Irvis, 407 U S. 163 (1972)). Such acts are unl awful
both under state crimnal and state tort |aws, and, even if the
states pursue their crimnal |aws agai nst rape and domestic abuse
| ess vigorously than other |aws, the Court has held that if an
act is unlawful, then it cannot be ascribed to any governnental
decision. See id. at 940 (to say that conduct is unlawful under
state law "is to say that the conduct of which petitioner
conpl ai ned coul d not be ascribed to any governnental decision;
rat her, respondents were acting contrary to the relevant policy
articulated by the State").

*20 The private individual crimnal is also not a person who may
fairly be said to be a state actor. The targets of VAWA are not



state officials, but instead are the individual crimnals; these
targets have not acted together with or obtained significant aid
fromstate officials; and the crimnal conduct is not otherw se
chargeable to the state. No possibility exists that VAWA

def endants obtained significant aid fromthe state crimna
justice systens' deficiencies in the comm ssion of the
discrimnatory violent crinmes. A rapist who rapes in part due to
a woman' s gender commits one act of discrinination, and
deficiencies in the state crinmnal systemeffect a separate act
of discrimnation. Two separate acts of discrimnation occur
The rapist does not rely on the state in any real sense as an
acconplice to his act of discrinmnation. The state action
related to VAWA is distinct fromthe discrimnatory act of the
private individual

In GQuest, the prosecutor had alleged in part in an indictnent
that six private individual defendants had conspired to

injure, oppress, threaten, and intim date Negro citizens of the

United States in the free exercise and enjoynent of: "The

right to the equal utilization, wthout discrimnation upon the

basis of race, of public facilities in the vicinity of Athens,

Ceorgi a, owned, operated or managed by or on behalf of the

State of Georgia or any subdivision thereof."

383 U.S. at 753. The Court considered whet her the cause of
action, based on the Fourteenth Amendnent, had to be di sm ssed
because the indictnment naned no one alleged to have acted under
the color of state law, and because "[t]he Equal Protection
Cl ause speaks to the State or to those acting under the col or of
its authority.” 1d. at 754.

[Tl he indictnent in fact contain[ed] an express allegation of

state involvenent sufficient at least to require the denial of

a notion to dismss. One of the neans of acconplishing the

obj ect of the conspiracy, according to the indictnent, was "By

causi ng the arrest of Negroes by neans of false reports that

such Negroes had committed criminal acts."

Id. at 756 (footnote onmitted). Three nenbers of an earlier
Court had expressed the view that a private busi nessman's
i nvocation of state police and judicial action to carry out his
own policy of racial discrinmnation was sufficient to create
equal protection rights in those agai nst whomthe raci al
di scrimnation was directed. |d. (citing Bell v. Maryland, 378
U S 226, at 242-286 (1964) (in Bell, Maryland police had
arrested black students, and a Maryland court had convicted the
students for participating in a sit-in. The students had
appeal ed their conviction to the Suprene Court)). Fromthe facts
alleged in the indictment in Guest, it was possible that state
officials engaged in no nore than co-operative private and state
action simlar to that in Bll, but it was al so possible that
agents of the state actively participated in discrimnation
Id., at 756-757.

*21 Unlike the statute involved in GQuest, as exenplified by the
possi bl e extent of conplicity between the state and private
actors in the facts of Guest, there is no real possible
complicity between the state criminal justice systemand private
actors in VAWA actions. In fact, the congressional findings do
not nention such conplicity. Theoretically there could be sone
complicity in that both the state and the crimnal may
di scrim nate against the fenale victim The two acts of
di scrim nation, however, are separate, and no indication exists
that the state inaction or inadequate action against the crimnna



hel ps or encourages the crimnal to conmit his gender-based act
of vi ol ence.

In Shelley v. Kraener, 334 U S. 1 (1947), the Court considered
the validity of state courts' enforcenent of private restrictive
covenants having as their purpose the exclusion of blacks from
the ownership or occupancy of real property. 1d. at 4. Bl acks
had occupi ed property subject to the restrictive covenants, and
the state courts enforced the restrictive covenants, requiring
the blacks to | eave the property. 1d. at 5-6. The Suprene Court
held that the state courts' enforcenent of the restrictive
covenants was sufficient state action.

It is clear that but for the active intervention of the state

courts, supported by the full panoply of state power,

petitioners would have been free to occupy the properties in
guestion without restraint. These are not cases, as has been
suggested, in which the States have nerely abstained from
action, leaving private individuals free to inpose such
discrimnations as they see fit. Rather, these are cases in
whi ch the States have made avail able to such individuals the
full coercive power of governnment to deny to petitioners, on
the grounds of race or color, the enjoynent of property rights

in prenises which petitioners are willing and financially able
to acquire and which the grantors are willing to sell
Id. at 19.

The situation at hand differs fromShelley in two respects.
First, the state crimnal systens' insufficient treatnent of
perpetrators of violence agai nst wonmen is "nmerely abstaining from
action" and |l acks the active intervention attributed to the state
courts' actions in Shelley. It is the state systens' inaction or
i nadequat e action towards the violent criminals which concerned
Congress. Second, unlike in Shelley, with VAWA no possibility
exists that but for the state's inadequate action, the crimnals
woul d not commit the discrimnatory crimnes.

In Flagg Bros., Inc. v. Brooks, 436 U S. 149 (1978), the
plaintiff had been evicted fromher apartnment, and the city
marshal | had arranged for the plaintiff's possessions to be
stored by Flagg Brothers in its warehouse. Id. at 153. Plaintiff
di sputed her noving and storage costs, and Flagg Brothers
undertook to enforce its warehousenen's |ien which was created by
New York Uni form Conmercial Code 7-210. 1d. at 151 n. 1, 153.
The Second Circuit found that because the state statute had
created the lien which pernmitted a private individual to, in
effect, violate the due process clause, there was sufficient
state involvenment to satisfy the state action requirenent. |d.
at 154-155. The Suprene Court disagreed, stating,

*22 While as a factual matter any person with sufficient

physi cal power may deprive a person of his property, only a

state or private person whose actions "may be fairly treated as

that of the state itself" ... nmay deprive himof "an interest
enconpassed within the Fourteenth Anendnent's protection." 1d.
at 157 (citations onitted).

This Court ... has never held that a State's nere acqui escence

in a private action converts that action into that of the

State.... [Certain] cases clearly rejected the notion that our

prior cases pernmitted the inposition of Fourteenth Anmendnent

restraints on private action by the sinple device of
characterizing the State's inaction as "authorization" or

"encour agenent . "



Id. at 164-165 (citations omtted). The Court found that there

was a "total absence of overt official involvenent," id. at 157
(citations onitted), in spite of the fact that state officials
had passed 7-210. "It would intolerably broaden, beyond the

scope of any of our previous cases, the notion of state action
under the Fourteenth Amendnent to hold that the nmere existence of
a body of property lawin a State, whether decisional or
statutory, itself anmounted to 'state action' even though no state
process or state officials were ever involved in enforcing that
body of law." 1d. at 160 n. 10.

VAWA is unlike Flagg Brothers in that VAWA invol ves active
current decisions by state actors and in that VAWA i nvol ves the
met hod of enforcenent of laws as well as the bodies of |aws
thensel ves. However, nore relevantly, simlar to Flagg Brothers,
VAWA i nvol ves state inaction or inadequate action towards the
i ndi vi dual causing the deprivation, and VAWA i nvol ves no overt
of ficial involvenent. Followi ng the logic of Flagg Brothers,
this is not authorization or encouragenent of the deprivation.

In Lugar, the Court considered in part whether private
i ndividuals' use of state officials to take advantage of
state-created attachnent procedures constituted sufficient state
action. Lugar, 457 U S. at 942. The Court held that such joint
partici pation between private individuals and the state sufficed

to make the conduct fairly attributable to the state. 1|d. Due to
the private party's joint participation with the state officials,
the private party was a "state actor." |d. at 941-942. This is

di fferent from VAWA which involves situations where private
i ndi vidual s do not act together with or receive any significant
aid fromthe state in the conmm ssion of the violent act.

Therefore, renedying private individuals' gender-based crines is
not a legitimte equal protection goal due to the fact that no
sufficient state contacts exist.

ii. To Renmedy Deficiencies in State System

Sonme possibility exists that at |east part of the states'
differential treatnent of gender-based violent crines against
wonen is due to gender discrimnation, and so correcting the
differential treatnent arising out of gender discrinmnation is a
| egiti mate Fourteenth Anendnent concern. Considering Congress's
broad discretion, a legitimte equal protection concern exists
within state crinminal justice systens.

*23 b. Whether Congress's Means Are Legitimate

As stated, Congress's purpose to renedy discrimnation by
private individuals who commit gender-based violent crine against

a woman is an illegitimte Fourteenth Amendnent end, and so
addr essi ng whet her the neans sufficiently address this end is
unnecessary. |In contrast, the purpose to renedy deficiencies in

the state systemis a legitinmate ehd, but no reasonable
possibility exists that VAWA will help renmedy this legitimte
Fourteent h Anmendnent concern.

The 5 analysis schene presented in Mrgan focused on whet her
an act of Congress renedies a legitinmte Fourteenth Anendnent
concern. In Mrgan the Court found that Congress's act woul d
renedy a legitimate equal protection concern. Mrrgan, 384 U S
at 652-653. At |east a reasonable possibility nmust exist that



Congress's act renedies a legitimte Fourteenth Amendnent

concern. Wile renedying the state crimnal systems
deficiencies is a legitimte Fourteenth Arendnent concern, VAWA
does not address this concern, because VAWA provi des no renedy
for the deficiencies. It does not provide a renedy to the victim
for the denial of the victims equal protection rights by either
undoi ng or stopping the specific equal protection violation or by
conpensating the victimfor the violation, nor does it provide a
renedy agai nst the Fourteenth Amendnent viol ator.

Clearly VAWA does not undo or stop the violations in the states
crimnal justice systems. Also, it does not adequately
conmpensate victins for the denial of their equal protection
rights. VAWA is tailored to renedy conduct other than the
conduct giving rise to the equal protection concern. VAW
conmpensates victins for the violence directed agai nst them
because of their gender, not for the states' denial of equal
protection. If in a certain case VAWA cones close to accurately
renedyi ng deficiencies in the states' systens, it is purely by
chance. To illustrate the problem clear exanples exist whereby
VAWA wi || not conpensate victins for the states' denial of
wonen's equal protection rights. The statute is overbroad: many
wormren who do not suffer Fourteenth Amendnent violations at the

hands of the state systemwould still have a VAWA claim A wonan
in a state with fair rape |laws who is raped and whose rapi st
recei ves the maxi num sentence may still have a VAWA claim That

woman may receive conpensation via VAWA despite having suffered
no deni al of her equal protection rights. VAWA is also too
narrow. many wormen who suffer clear violations of their
Fourteenth Anendrment rights would not have a VAWA renedy, because
the crine was not based on the woman's gender. These wonmen woul d
not receive any conpensation despite the fact that the states
clearly denied them equal protection of the | aws.

The aimof legislation to cure Fourteenth Anendnent violations
should be at the entity which causes the violation. |In tlis case
that entity is the states. VAWA does not address the states,
which are the perpetrators of the Fourteenth Amendnent viol ation;
it is wholly silent about the conduct of the various states in
their handling of rape and other violent crinmes against wonen.
Consequent |y, VAWA does nothing to discourage the Fourteenth
Amendnent viol ati ons which occur in the state crimnal systens.

I nst ead of addressing the Fourteenth Anendnent violation by the
states' crimnal justice system VAWA authorizes a cause of
action against an individual who did not contribute in any real
sense to the unequal treatnent in the states' crimnal justice
systens. |In Quest, the individuals subject to the cause of
action had allegedly involved the state to deprive bl acks of

equal protection rights. The individuals and the state were
possi bly conspirators to deprive equal protection. The cause of
action at issue in Guest was a renedy agai nst possible Fourteenth
Amendnent viol ation perpetrators. Unlike Guest, the private acts
which VAWA targets are incidental to the Fourteenth Anendnent
violation. Therefore, VAWA provides no renmedy agai nst the
Fourteenth Amendnent viol ation perpetrator.

*24 No reasonabl e possibility exists that, in enacting VAW,
Congress has enforced the Fourteenth Armendnent mandate that "[n]o
state shall ... deny to any person within its jurisdiction the
equal protection of the laws." U S. Const., anend. XIV, 1. No
reasonabl e possibility exists that VAWA will renedy any



| egitimate Fourteenth Anendnent concern.
VI . Concl usion

Wt hout a doubt violence against wonen is a pervasive and

troubl esone aspect of Anmerican |life which needs thoughtful
attention. But Congress is not invested with the authority to
cure all of the ills of mankind. Its authority to act is limted
by the Constitution, and the constitutional limts mnmust be
respected if our federal systemis to survive. Congress's
reliance on the Comrerce Cl ause and the Fourteenth Amendnment to
support its authority to enact VAWA is nisplaced. This is not to
say that Congress is powerless to address the probl em of viol ence
agai nst wonen. A properly drafted statute within the paraneters
of the Fourteenth Amendnent, as interpreted by the Suprenme Court
could certainly be crafted.

Al though plaintiff states a clai munder VAWA for purpose of
Fed. R CGv.P. 12(b)(6), VAWA is an unconstitutional exercise of
Congress's power, unjustified under either the Commerce C ause or
t he Enforcenment C ause of the Fourteenth Amendnent.

Consequent |y, defendants' notion to dismiss the VAWA clains with
prejudice is granted. | decline to exercise supplenenta
jurisdiction over the state clains and di smss these without
prejudice pursuant to 28 U S.C. 1367(c)(3).

The clerk will enter an appropriate order.

FNL1. Fromthis point on, "plaintiff" may refer to
Brzonkala's initial counsel, the Government, which

i ntervened on Brzonkal a's behal f, amci, or sone or all of
t he above.

FN2. The Doe court al so based its holding partly on the
conclusion that Lopez's practical inplications anal ysis was
dicta. See Doe, slip op. at 9. Counsel for defendants

di sagree, as do |I. However, if this analysis was in fact
dicta, this would not help the position of the Doe court.

If the practical inplications analysis was uninportant, this
woul d only bolster the inportance of the nature of the
regul ated activity analysis and of the individual case
jurisdictional requirenment analysis and woul d increase the
likelihood that, if intrastate activity is non-economc in
nature and if no requirenment exists nmandati ng a connection
to conmerce in each case, then Congress cannot regulate the
activity under the commerce power.

FN3. The fact that Congress based this in part on gender
di scrimnation "prohibited under the [Thirteenth] Amendnent”
illustrates the straw grasping in which Congress engaged.
The Thirteenth Amendnent applies to

raci al, not gender, discrimnination

END OF DOCUMENT
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