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BLOCK, Senior District Judge:
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INTRODUCTION

In 1993, the New York City Board of Education (the “Board”) conducted a

demographic survey of its Custodians and Custodian Engineers (collectively, “custodial

employees”);" it disclosed that 99% of its 831 permanent custodial employees were men,

'Although Custodians and Custodian Engineers perform many of the same

duties, Custodian Engineers are required to have qualifications above and beyond what
is required of a Custodian, the most significant of which is a stationary engineer’s
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and that 92% were white.? A few years later, in 1996, the United States, in Action I, sued
the Board pursuant to section 707(a) of Title VII of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000e-6(a),” claiming that three entry-level examinations that the Board had
administered, as well as the recruiting practices it had used to publicize those exams,
violated Title VII. The lawsuit resulted in a Settlement Agreement (the “Agreement”)
that awarded employment benefits to a group of 59 individuals (the “beneficiaries”)
composed of black, Hispanic and Asian men and women, and non-minority females.
See Jan. 10, 2005 Decl. of James Lonergan, Ex. I (Agreement).

This spawned interventions in that action by two groups supportive of the
settlement, and one group opposed. Those supportive were 31 of the 59 beneficiaries
(the “Caldero” and “Arroyo” intervenors). Those opposed were four white male
custodial employees (the “Brennan” intervenors), who railed against the adverse effect
the Agreement had on their seniority rights in regard to (1) school building transfers, (2)
temporary care assignments, and (3) layoffs; rather than rely on their intervention

rights, they also, together with two other white male custodial employees, brought a

license. See Dec. 23, 2004 Decl. of Emily Martin, Ex. 54 (Apr. 8, 2002 Decl. of James
Lonergan) at 10. The positions of Custodian and Custodian Engineer are now referred
to as “Custodian Engineer Level 1” and “Custodian Engineer Level 2,” respectively.
The Court, however, will maintain the old terminology.

’Caldero 56.1 Statement of Facts  4; Dec. 23, 2004 Decl. of Emily Martin, Ex. 3
(Def.’s Response to Plaintiff's First Set of Requests for Admission) at 9; id., Ex. 2 (Ethnic
Survey - ‘93).

’Section 707 authorizes the United States Attorney General to bring a civil action
whenever he or she “has reasonable cause to believe that any person or group of
persons is engaged in a pattern or practice of resistance to the full enjoyment of any of
the rights secured by this subchapter, and that the pattern or practice is of such a nature
and is intended to deny the full exercise of th[os]e rights . .. .”

5
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separate action (Action II).* In both actions, all the white males assert that their
seniority rights were violated in those three aspects under both Title VII and the
Fourteenth Amendment, and seek injunctive relief.” The two additional white males in
Action II also seek monetary damages because they allegedly were denied school
building transfers that, under the Agreement, were instead given to two unidentified
beneficiaries.’

After extensive pre-trial proceedings and a protracted procedural history,
the issue of the validity of the challenged parts of the Agreement is now presented to
the Court by the intervenors’ respective motions for partial summary judgment in

Action 17 Also before the Court are a motion in Action I by the Board to enter the

4By‘ order dated November 24, 2004, the Court consolidated both actions
pursuant to Fed. R. Civ. P. 42(a).

®Although the Board is a governmental actor subject to the Fourteenth
Amendment, it is not an arm of the state entitled to Fleventh Amendment Immunity.
See Fay v. South Colonie Sch. Dist., 802 F.2d 21, 27 (2d Cir. 1986) (“State action for
purposes of the Fourteenth Amendment is not equal to being the state for purposes of
the Eleventh Amendment.”), overruled in part on other grounds by Taylor v. Vermont Dept.
of Educ., 313 F.3d 768 (2nd Cir. 2002).

°The named parties in Action Il were the four Brennan intervenors - John
Brennan (“Brennan”), James Ahearn (“Ahearn”), Dennis Mortenson (“Mortenson”) and
Scott Spring (“Spring”)) and three others (Ernie Tricomi, John Mitchell and Eric
Schauer). Mitchell and Schauer are the two seeking monetary damages; Tricomi has
withdrawn from the litigation. See Not. of Voluntary Dismissal by Pl. Ernie Tricomi
(Jan. 16, 2003).

"More specifically, the Caldero and Arroyo intervenors seek a declaratory
judgment that the challenged provisions of the Agreement comport with Title VII and
the Fourteenth Amendment, see Caldero Intervenors” Mot. for Partial Summ. J. at 2;
Arroyo Intervenors” Mot. for Partial Summ. J. at 1-2; conversely, the Brennan
intervenors seek a declaratory judgment that the challenged provisions violate Title VII
and the Fourteenth Amendment. See Brennan Intervenors” Mot. for Partial Summ. J. at
2.

6
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Agreement as a consent judgment,® and motions by the white males in both actions for
class-action certification.’

The Court declines to enter the Agreement as a consent judgment. The
Court declares, however, that the Agreement is valid under Title VII, except to the
extent that it grants preferential seniority as to layoffs to non-victims of race, national

origin and gender discrimination."

The Court further declares that the Agreement is
also valid under the Fourteenth Amendment, except to the extent that it (1) grants

preferential seniority as to layoffs to non-victims of discrimination, and (2) grants relief

to racial or ethnic minorities based on the recruiting claim. The Court also declares that

The United States initially joined in the Board’s motion; however, it
subsequently, in effect, withdrew its support. See United States’s Mem. of Points and
Authorities in Response to this Court’s Order of July 20, 2004, at 9 (“[T]o the extent that
the Brennan Intervenors have standing to challenge certain provisions of the
Agreement, those provisions cannot be entered as a consent judgment over their
objection.”). Although the Caldero and Arroyo intervenors have not formally joined in
the motion, they support it.

’Since the inception of the litigation, the parties have submitted 42 legal
memoranda, 36 declarations and 246 letters from counsel; as to the pending summary
judgment motions, the submissions include more than 500 pages of legal memoranda
and letter briefs, and a seven-foot mountain of supporting documentation that nearly
fills 7 banker’s boxes. Notwithstanding the parties’ contributions, the Court has
expended a tremendous amount of its own judicial resources developing the relevant
facts and staking out the correct conceptual analysis.

“The Court uses the term “non-victims” to refer to beneficiaries who were not
impacted by any of the discriminatory practices, and beneficiaries who, although
victims of discrimination, received relief that was not make-whole in nature (i.e., the
relief went beyond that necessary to put them in the position that they would have been
in but for discrimination). In appropriate circumstances, “the voluntary action available
to employers . . . seeking to eradicate race discrimination may include reasonable race-
conscious relief that benefits individuals who were not the actual victims of
discrimination.” Local No. 93, Int’l Assoc. of Firefighters v. City of Cleveland, 478 U.S. 501,
516 (1986) (citing United Steel Workers of America v. VVeber, 443 U.S. 193 (1979)).

7
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one of the 59 beneficiaries is not a member of protected class. Finally, the Court grants
class-action status to those whose layoff-protection rights were displaced by non-
victims of discrimination."

There are issues of fact which must now be resolved as to (1) whether there
was sufficient evidence of discrimination in respect to one of the challenged exams; (2)
the number of non-female blacks, Hispanics and Asians who received relief under the
recruiting claim; (3) the number of blacks and Hispanics receiving preferential seniority
for purposes of layoffs under the testing claims who were not actual victims of
discrimination; and (4) the identities of the individual beneficiaries who received the
transfers sought by the two additional white males in Action IL

BACKGROUND

A. The Substance of the United States” Action

The United States initiated Action I on January 30, 1996. Although it
alleged both pattern and practice disparate-treatment claims - requiring proof of
intentional discrimination - and disparate-impact claims, it pursued only the disparate-
impact claims. The United States claimed that the Board’s hiring practices for custodial

employees (the “custodial positions”) violated Title VII in two respects: (1) that three

"There are three other pending motions, which the Court summarily denies:
(1) the Board’s motion seeking judicial enforcement of Paragraph 9 of the Agreement,
which provides that if any party challenged a provision of the Agreement, the United
States and the Board “shall take all reasonable steps to defend fully the lawfulness of
any such provision”; (2) the United States” motion to strike a declaration submitted by
the Board in support of its motion for enforcement of Paragraph 9; and (3) a motion by
the Brennan intervenors to strike certain arguments made by the parties in their motion
papers. In light of the Court’s decision, these three motions are of no substantive
significance.

8
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written tests, administered as a prerequisite for obtaining a custodial position, had a
disparate impact on blacks and Hispanics (the “testing claims”); (2) that the Board’s
recruiting practices for those tests had a disparate impact on blacks, Hispanics, Asians
and females (the “recruiting claim”). The relevant tests were three entry-level exams:
Custodian Exam No. 5040, Custodian Engineer Exam Nos. 8206/ 8609,'> and Custodian
Exam No. 1074.
1. The Testing Claims
a. Hiring Practices

The Board periodically administered written, multiple-choice civil-service
examinations to identify eligible candidates for permanent custodial positions. Those
who passed the exams and met the other eligibility requirements - which included, inter
alia, English-language proficiency - were ranked and placed on eligibility lists. When a
position became available, the top three candidates on the relevant list were
interviewed, and one was appointed. Unsuccessful interviewees could be interviewed
two more times; if they were not successful, they were removed from the list.

The eligibility list created from Exam No. 5040 governed the hiring of
Custodians between the spring of 1987 and the fall of 1990; 154 of 678 placed on that list
were hired. The eligibility list created from Exam No. 1074 governed the hiring of
Custodians from early 1997 until early 2000; 244 of 524 were hired. The eligibility list

created from Exam Nos. 8206/8609 governed the hiring of Custodian Engineers

?Custodian Engineer Exam No. 8609, which was a promotional exam given to
Custodians who wanted to be considered for Custodian Engineer positions, was
identical to Custodian Engineer Exam No. 8206, which was given to members of the
general public who were seeking Custodian Engineer positions.

9
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between the spring of 1991 and early 1994; 46 of 335 were hired. If there were no
eligible candidates when a custodial position became available, the Board solicited
resumes for “provisional” - as opposed to “permanent” - positions. The most qualified
applicants were selected for interviews, and the most qualified interviewee was hired.
b. Custodian Exam No. 5040

Custodian Exam No. 5040 was administered in December 1985. The
Department of Personnel then reviewed the “experience papers” of each successful
exam-taker to determine if the applicant had the required amount of experience and/or
education as advertised in the notice publicizing the exam; a negative determination
could be administratively appealed. Applicants who passed the exam and had the
requisite experience were given a “practical oral” exam, which was graded on a
pass/fail basis. Those who passed were deemed eligible to be hired as Custodians.
c. Custodian Engineer Exam Nos. 8206/8609

Custodian Engineer Exam Nos. 8206/8609 were administered in May
1989. The Department of Personnel then reviewed the “experience papers” of each
successful exam-taker to determine if the applicant had (1) the required amount of
experience and/or education as advertised in the notice publicizing the exam, and (2) a
license to operate a high pressure boiler; a negative finding in regard to experience
papers could be administratively appealed. Unlike Custodian Exam No. 5040, there
was no “practical oral” exam; rather, those who met the experience prerequisites were

deemed eligible to be hired as Custodian Engineers.

10
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d. Custodian Exam No. 1074

Custodian Exam No. 1074 was administered in January 1993. Applicants
who passed the exam were then given a further, practical written exam, which was
graded on a pass/fail basis. The Department of Personnel then reviewed the
“experience papers” of each applicant who had passed both the initial multiple-choice
exam and the practical exam to determine if the applicant had the required amount of
experience and/or education as advertised in the notice publicizing the exam; a
negative finding in regard to experience papers could be administratively appealed.
Those who met the minimum prerequisites were deemed eligible to be hired as
Custodians.

In support of its testing claims, the United States relied on a statistical
analysis of pass rates compiled by Bernard R. Siskin, Ph.D. (“Dr. Siskin”) and Dr.

Leonard Cupingood, Ph.D. (“Dr. Cupingood”); their results were as follows:

11
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No. 5040 | No. 8206" | No. 1074

Passing white applicants 58.1% 85.1% 61.7%
Passing black applicants 14.1% 50.0% 14.4%
Passing Hispanic applicants 27.7% 71.1% 30.8%
Pass rate for black applicants

divided by pass rate for white 24.3% 58.8% 23.3%
applicants

Pass rate for Hispanic applicants

divided by pass rate for white 47.7% 83.5% 49.9%
applicants

Disparity between the pass rate for
white and black applicants 13.85 5.14 12.51

(# of Standard Devia’tions)14

Disparity between the pass rate for
white and Hispanic applicants 8.09 2.15 8.06
(# of Standard Deviations)

2. The Recruiting Claim
The recruiting claim centered on the practices the Board used to recruit
individuals for the exams; the United States contended that those practices primarily

consisted of limited advertising and word-of-mouth referrals having a disparate impact

The minority applicant pool for Exam No. 8609 was “too small to conduct
statistical analysis.” Jan. 10, 2005 Decl. of Charles E. Leggott, Ex. 26 (Dr. Bernard R.
Siskin & Dr. Leonard A. Cupingood, Adverse Impact on Minorities of Written
Examinations for Custodian and Custodian Engineer Positions in New York City (Nov.
1997)) at 2.

*“The standard deviation for a particular set of data provides a measure of how
much the particular results of that data differs from the expected results.” United States
v. New York City Bd. of Educ., 85 F. Supp. 2d 130, 142 n.17 (E.D.N.Y. 2000), vacated, 260
F.3d 123 (2d Cir. 2001).
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