UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF NEW YORK

JOHN BRENNAN, JAMES AHEARN, KURT BRUNKHORST,
ERNI E TRICOM, SCOTT SPRI NG DENN S ANMENDED
MORTENSEN, JOHN M TCHELL, and ERI C SCHAUER, X COVPLAI NT
on behal f of thenselves and all others
simlarly situated,
Plaintiffs, : Civ No. 02-0256
(FB) (RWM)
- agai nst -
JOHN ASHCROFT, RALPH BOYD, UNI TED STATES
DEPARTMENT OF JUSTI CE, NEW YORK CI TY BOARD
OF EDUCATION, CTY OF NEW YORK, NEW YORK
CI TY DEPARTMENT OF Cl TYW DE ADM NI STRATI VE
SERVI CES, and WLLI AM J. DI AMOND,

Def endant s.

This is an action for race and sex discrimnation in
violation of the Fifth and Fourteenth Anendnents to the United
States Constitution. Plaintiffs seek forward-1ooking injunctive
and declaratory relief, on behalf of a class, preventing
defendants fromcontinuing to discrimnate on the basis of race
and sex in violation of the Constitution and various federal
laws. Plaintiffs Mtchell and Schauer al so seek damages agai nst

t he nmuni ci pal defendants on their individual clains.

JURI SDI CTI ON AND VENUE



1. This is an action arising under the Constitution and | aws of
the United States. Jurisdiction is vested in this Court pursuant
to 28 U S.C. 88 1331 and 1343(3), and 42 U.S.C. § 2000e-5(f)(3).
Jurisdiction over the United States Departnment of Justice is

pursuant to 5 U.S.C. § 702.

2. Venue is proper in this Court because the
di scrimnatory actions about which plaintiffs conplain were
ef fected pursuant to an agreenent (the "agreenent") that was
reached to settle a case litigated in this Court, viz., United
States v. New York City Board of Education, et al., Cvil Action
No. 96-0374 (the "earlier lawsuit"). Mreover, because the
di scrimnatory actions involve the New York City school system

many of themare taking place in this district.

PARTI ES
3. Plaintiffs John Brennan, Janmes G Ahearn, Kurt
Brunkhorst, John Mtchell, and Eric Schauer are permanently

enpl oyed as Custodi an Engi neers, Assignnent Level 2, by defendant

New York City Board of Education ("NYC Board of Education").

4. Plaintiffs Scott Spring, Ernest Tricom , and Dennis



Mortensen are permanently enpl oyed as Custodi an Engi neers,

Assi gnnment Level 1, by defendant NYC Board of Educati on.

5. Each of plaintiffs is a Caucasian nal e.

6. Def endant United States Departnent of Justice ("DQJ")

is a departnment within the federal governnent.

7. Def endant John Ashcroft is the Attorney Ceneral of the
United States, and the head of defendant DQJ. Defendant Ral ph
Boyd is the Assistant Attorney General for Cvil R ghts within
DAJ. Each of Ashcroft and Boyd is sued in his official capacity
only. Ashcroft, Boyd, and DQJ will sonetinmes collectively be

referred to in this conplaint as the "Federal Defendants.™

8. Def endant New York City is a nunicipality in the State

of New Yor k.

9. Def endant NYC Board of Education operates the New York

Cty school system and enpl oys plaintiffs.

10. Defendant New York City Departnent of Cityw de
Adm ni strative Services ("NYC Adm nistrative Services") is an
agency of the Gty of New York. WIlliamD anond is its

conm ssioner. He is sued in his official capacity. Defendants



New York City, NYC Board of Education, NYC Adm nistrative
Services, and Dianond wll occasionally be referred to

collectively in this conplaint as the "Minicipal Defendants."”

FACTS

11. The New York City school system operated by defendant
NYC Board of Education contains many positions for Custodi an
Engi neers. There are two | evels for Custodi an Engi neers: Level
One and Level Two. Custodian Engi neer Level Two is a nore
desirabl e position because it allows the Custodi an Engi neers at
that level to work at larger schools with higher pay and receive

ot her job benefits.

12. The particular school to which a given Custodian
Engi neer may be assigned is often determned in part by the
i ndi vi dual preferences of that Custodi an Engineer. The nore
seniority a Custodi an Engi neer has, the nore likely it is that

(s)he will be able to work at the school of his or her choice.

13. In the past, each of plaintiffs has applied for job
benefits (like school assignnents) that are determned to a | arge
degree by conpetitive seniority. Each of plaintiffs intends to

apply for such benefits on a regular basis in the future, for as



Il ong as he is enployed by the NYC Board of Educati on.

14. In the earlier lawsuit, the United States sued the
Muni ci pal Defendants claimng that they engaged i n enpl oynent
discrimnation in violation of Title VII in the hiring of
Cust odi an Engi neers at both levels. (At the tine that the
earlier lawsuit was commenced, and at the tinme of the execution
of the agreenent, Custodi an Engi neers Level One and Level Two
were referred to as Custodi ans and Custodi an Engi neers,

respectively.)

15. The Enploynent Litigation Section of the Civil R ghts
Di vision of the Departnment of Justice represented (and conti nues
to represent) the United States in the earlier |awsuit.

Def endant Boyd has submtted papers in the earlier |awsuit.

16. In February 1999, the United States and the Mini ci pal
Def endants entered into an agreenment to settle the earlier
lawsuit. Pursuant to that agreenent, the Minicipal Defendants
provi ded benefits to a group of Custodi an Engi neers (sone of
whom at the tine, were referred to sinply as Custodians). The

beneficiaries were called "Oferees.”

17. There were 59 O ferees who received benefits pursuant



to the agreenent.

18. The O ferees received two primary benefits under the
agreenent. First, those Oferees whose jobs were "provisional"
were given permanent jobs. Second, the Oferees were provided
retroactive seniority, with seniority dates rangi ng from January

23, 1989 to February 28, 1996.

19. Permanent jobs are nore desirable and provide better

civil service benefits than provisional |obs.

20. As a consequence of the benefits provided in the
agreenent, many of the O ferees noved ahead of plaintiffs in

seniority.

21. Only African Anericans, H spanic Americans, Asian
Aneri cans and wonen were selected to be Oferees. Only nenbers

of those groups were eligible to be Oferees.

22. In choosing the O ferees, the Minicipal Defendants,
conspiring wth and at the inducenent of the Federal Defendants,
intentionally discrimnated on the basis of race, ethnicity, and

SexX.

23. Defendants did not have a conpelling governnenta



interest to justify the Minicipal Defendants' intentional
discrimnation in selecting certain OOferees on the basis of race
or ethnicity. Even if they had had such an interest, the
selection of Oferees was not narrowmy tailored to achieve that

conpelling interest.

24. Defendants did not have an inportant governnent al
interest to justify the Minicipal Defendants' intentional
discrimnation in selecting certain OOferees on the basis of sex.
Even if they had had such an interest, the selection of Oferees

did not substantially further that inportant interest.

25. Although an order approving the agreenent was entered

inthe earlier lawsuit, that order was vacated on appeal.

First Caim(for Injunctive/Declaratory Relief)

26. This claimincorporates each of the previous
al l egations set forth above. It is brought on behalf of all the
plaintiffs against all the defendants, and seeks injunctive

and/ or declaratory relief.

27. The plaintiffs seek to represent a class of plaintiffs
on this claim The class consists of those current Custodi an

Engi neers who were not O ferees, who had one or nore O ferees



nove ahead of himor her in relative seniority (and/or obtain
per manent status) as a consequence of the benefits provided to
the O ferees, and who intends to apply for job benefits in the
future that are determned in whole or part by relative

seniority.

28. The class is so nunerous as to nmake j oi nder
i npracticable. There are nore than 800 Custodi an Engi neers, and
only 59 O ferees. Many of the Custodian Engineers wll fit the
class definition given the wide range of retroactive seniority

dates provided to the Oferees.

29. In fact, when the United States and the Muinici pal
Def endant s proposed the agreenent in 1999, the Mini ci pal
Def endants received 350 witten objections. Mst of the
obj ections were from Custodi ans and Custodi an Engi neers enpl oyed
by def endant NYC Board of Education objecting to the benefits

received by the O ferees.

30. Plaintiffs' clains have questions of |law and fact in

common with the clains of the class nenbers.

31. Plaintiffs' clains are typical of the clains of the

cl ass.



32. Plaintiffs will adequately represent and protect the
interests of the class. They have retained counsel famliar with

this matter, and with class litigation in general.

33. Defendants have acted (and are acting) on grounds
generally applicable to the class, making appropriate final
injunctive relief or corresponding declaratory relief with
respect to the class as a whole. Accordingly, a class should be
certified pursuant to Rule 23(b)(2) of the Federal Rules of G vil

Pr ocedur e.

34. The Munici pal Defendants acted (and are acting) under
color of state authority in voluntarily entering into an
agreenent with the United States that provided for benefits to
the O ferees, in selecting the Oferees on the basis of race and
sex, and in continuing to provide benefits to the Oferees based
upon the permanent status and increased seniority provided to

t hem

35. The Federal Defendants acted (and are acting) under
color of state authority in inducing and/or conspiring with the
Muni ci pal Defendants to provide benefits to the Oferees, to
sel ect certain Custodi ans and Custodi an Engi neers as O ferees,

and to continue to provide benefits to the O ferees based upon



the permanent status and increased seniority provided to them

36. The Federal Defendants also acted (and are acting)

under col or of federal authority.

37. If not enjoined, the Minicipal Defendants will continue
to give the Oferees the benefits of the permanent status and
retroactive seniority that were called for by its agreement with

the United States.

38. If not enjoined, the Federal Defendants will continue
to require that the Minicipal Defendants provide the Oferees
with the benefits of the permanent status and retroactive
seniority called for by the agreenent between the Mini ci pal

Def endants and the United States.

39. Plaintiffs and the nenbers of the plaintiff class wll
be harnmed in the future by the benefits provided to the O ferees
because both the Oferees and plaintiffs (and the nenbers of the
plaintiff class) wll apply for job benefits |ike school
assignnments that are determined in large part by relative

seniority.

40. Accordingly, plaintiffs and the class they represent

are entitled to declaratory relief declaring that the provision

10



of benefits to the O ferees on the basis of race, ethnicity, and
sex violated the Fifth and Fourteenth Amendnents to the United
States Constitution, and 42 U.S.C. 88 1981, 1983 and 1985. (As
set forth below, plaintiffs Mtchell and Schauer have al so
proceeded pursuant to Title VII, 42 U S.C. 88 2000e et seq.
Accordingly, they and the class they represent are also entitled

to an injunction prohibiting violations of that statute.)

41. Plaintiffs and the class they represent are entitled to
an injunction prohibiting the Mnicipal Defendants from providing
the Oferees with the benefits of the permanent status and
retroactive seniority that was given to them pursuant to the

agreenent in any conpetition for a job benefit in the future.

42. Plaintiffs and the class they represent are entitled to
an injunction prohibiting the Federal Defendants fromrequiring
and/ or inducing the Minicipal Defendants to provide the Oferees
with the benefits of the permanent status and retroactive
seniority that was given to them pursuant to the agreenent in any

conpetition for a job benefit in the future.

Second daim(for John Mtchell's Danages)

43. This claimincorporates each of the previous

11



all egations of the conplaint. It is asserted on behalf of John

M tchell against the Minicipal Defendants.

44, During the year 2001, Mtchell applied for a position

as a Custodian Engineer at P.S. 166 in the Bronx.

45. Mtchell did not obtain the position. |Instead, one of

the Oferees did.

46. Had the O feree who obtained the position not received
the retroactive seniority benefits provided for in the agreenent,

Mtchell would have obtained the position at P.S. 166.

47. On January 17, 2002, Mtchell filed a charge of
enpl oynent discrimnation under Title VIl against the NYC Board
of Education and New York City with the Equal Enpl oynent
Qpportunity Comm ssion ("EECC'). The EEOC refused to accept
jurisdiction of the matter because of this pending | awsuit and

di sm ssed the charge.

48. Pursuant to 42 U.S.C. 88 1981, 1983, and 1985, M tchel
is entitled to damages at an anmount to be determned at trial
Mtchell is also entitled to damages agai nst New York City and/or
NYC Board of Education, as his enployer, pursuant to Title VII

(42 U.S.C. 88 2000e et seq.).

12



Third daim(for Eric Schauer's Damages)

49. This claimincorporates each of the previous
all egations of the conplaint. It is asserted on behalf of Eric

Schauer agai nst the Muinici pal Defendants.

50. During the year 2001, Schauer applied for a position as

a Custodi an Engi neer at Junior H gh 145.

51. Schauer did not obtain the position. |Instead, one of

the Oferees did.

52. Had the O feree who obtained the position not received
the retroactive seniority benefits provided for in the agreenent,

Schauer woul d have obtained the position at Junior H gh 145.

53. On January 17, 2002, Schauer filed a charge of
enpl oynent discrimnation under Title VIl against the NYC Board
of Education and New York City with the EEOCC. The EECC refused
to accept jurisdiction of the matter because of this pending

| awsuit and di sm ssed the charge.

54. Pursuant to 42 U.S.C. 88 1981, 1983, and 1985, Schauer
is entitled to damages at an anmount to be determned at trial

Schauer is also entitled to damages agai nst New York City and/or

13



NYC Board of Education, as his enployer, pursuant to Title VII

(42 U.S.C. 88 2000e et seq.).

Demand For Judgnent

WHEREFORE pl ai ntiffs demand j udgnent:

A Decl aring that defendants' conduct in selecting
O ferees (or inducing or requiring the selection of Oferees) on
the basis of race, ethnicity, and gender violates the Fifth and
Fourteenth Anmendnents to the United States Constitution, and 42

U S C 88 1981, 1983, 1985, and 2000e et seq.;

B. Enj oi ni ng the Minici pal Defendants from providing the
O ferees with the benefits of the permanent status and
retroactive seniority that was given to them pursuant to the

agreenent in any conpetition for a job benefit in the future;

C. Enj oi ning the Federal Defendants fromrequiring and/or
i nduci ng the Municipal Defendants to provide the Oferees with
the benefits of the permanent status and retroactive seniority
that was given to them pursuant to the agreenent in any

conpetition for a job benefit in the future;

D. Damages for plaintiff Mtchell against the Mnici pal

14



Def endants in an anobunt to be determ ned at trial;

E. Damages for plaintiff Schauer against the Muinici pal

Def endants in an anbunt to be determned at trial; and

F. Attorney's fees and costs pursuant to 28 U . S.C. 8§ 1920,
28 U.S.C. 8§ 2412, 42 U.S.C. § 1988, 42 U S.C. § 2000e-5(k), or

any ot her applicable authority;

G Any other relief that is appropriate.

Respectful ly submtted,

M chael E. Rosnman

CENTER FOR | NDI VI DUAL RI GHTS
1233 20th Street, N W

Suite 300

Washi ngton, D.C. 20036

(202) 833-8400

CGCeorge WC. MCarter
McCARTER & H GE NS

39 Avenue of the Commons
Suite 200

Shrewsbury, NJ 07702
(732) 544-5050
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